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This study examines the Federal Trade Commission during the Presi-
dential term that began in March 1921,1 which Warren G. Harding
started and Calvin Coolidge finished after Harding died. In its first six
years, the Commission had already been shaken by high turnover at the
Commission level and by American participation in the First World
War—participation which produced a virtual suspension of antitrust, a
diversion of the agency from its contemplated tasks, and dramatic
swings in staff size. Now it confronted, as well, its first change in Presi-
dential leadership.

We see the distant events of this era as having considerable signifi-
cance for current policymaking, especially for the design and operation
of new competition policy systems. In this article, we focus on events in
the latter part of the agency’s first decade, with brief summaries of its
earlier years. This was a period in which the agency faced tremendous
challenges in building a relatively novel institutional framework and ap-
plying the agency’s new powers to address specific commercial phenom-
ena. Today the number of jurisdictions with competition systems
exceeds 110, and over half of these systems have been formed since
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sor of Law at the George Washington Law School (on leave). Marc Winerman is an Attor-
ney Adviser to Commissioner Kovacic; portions of his research were undertaken when he
was the Victor H. Kramer Fellow at the University of Chicago Law School. The views ex-
pressed here are those of the authors alone. The authors are grateful for comments and
suggestions from Alden Abbott, James Cooper, James May, Paul Pautler, Elizabeth
Schneirov, and Andrew Winerman; for archival assistance from Tab Lewis of the National
Archives and Records Administration; and for research assistance from Kolin Tang and
Reshaun Finkley.

1 Until 1937, the Presidential transition took place on March 4. “I Do Solemnly Swear
. . . ,” Presidential Inaugurations, http://memory.loc.gov/ammem/pihtml/pimenu.html.
The date was moved to January 20 by Constitutional Amendment. U.S. CONST. amend.
XX § 1.
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In the context of a longer-term project to explore the FTC’s history,
we also touch in this study on three related questions.

First, how did the Commission function during these years? How was
it organized, what were its internal fault lines, and where were its ten-
sions and alliances with external stakeholders and collateral public insti-
tutions, such as the Departments of Commerce and Justice?

The answers turn in part on the fate in the 1920s of the Progressive
movement that spawned the FTC. Though the crusading progressivism
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competitors were the most likely to be in a position to challenge mis-
leading advertising, and, at common law, there was no remedy available
to competitors for most forms of consumer deception.6

Nearly a century of experience has shown that the Commission func-
tions best when it uses the range of policy instruments available to it and
when it integrates its economic and legal functions.7 In the early 1920s
the agency was quite successful on the first score. It combined statutory
functions of investigating, reporting, litigating, and referring cases to
the DOJ (usually for criminal or contempt proceedings) with a “trade
practice submittal” procedure, independent of a statutory warrant, that
solicited public input for policymaking. Measured by the second crite-
rion of interdisciplinary policymaking integration, however, its record
was mixed.

Ultimately, though, some of its substantive efforts were misguided and
many foundered. Though the FTC faced statutory impediments and a
hostile judiciary, key elements of its work were flawed. A comparison of
its adjudicative decisions to its briefs defending those decisions on judi-
cial review, for example, highlights instances where it failed to put its
best foot forward or adequately explain what its cases sought to achieve.
At the root of some of these self-inflicted wounds is the fact that it simply
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and instead depend heavily on open-ended commands that enable com-
peting interests and factions to see an acceptable image of what the
agency might come to be.

One of the most daunting tasks for new leadership at a new competi-
tion agency is to accurately identify the multiple policy impulses that
brought the agency to life, to assess the relative intensity and impor-
tance of individual ideas, and to formulate a program that is coherent;
that remains, in some convincing way, faithful to the aims that animated
the agency’s formation, and that adapts to some degree as the intellec-
tual and political environment around it changes. As we review below,
the intellectual and political context that surrounded the adoption of
the FTC Act in 1914 featured multiple visions for the new agency, and
the challenge to the FTC’s early leadership to reconcile them was
formidable.

A. MULTIPLE VISIONS AT THE ORIGIN

The Progressive Era was a time of broad reform, some but not all of
which anticipated modern liberalism.9 Certain historians have sought
coherence in progressivism by focusing on specific groups or themes;
others deny that there was a “movement” at all.10 Daniel Rodgers identi-
fies three distinct and sometimes contradictory languages or clusters of
ideas that different Progressives embraced: “Antimonopolism” (the most
distinctly American); an “emphasis on social bonds and the social na-
ture of human beings”; and a “language of social efficiency.”11

Various strands of progressivism entered into the debate about trust
policy. The Sherman Act was already two decades old when the Su-
preme Court ordered the breakup of Standard Oil and announced the
rule of reason.12 Trust policy was a major issue in the 1912 election, lead-
ing into the legislative debates that produced the FTC and Clayton Acts

9 Thus, Constitutional amendments of the era addressed taxing authority, direct elec-
tion of Senators, prohibition, and women’s suffrage. At least some Progressives addressed
trust policy, food and drug safety, jurisprudential reform, protective labor legislation, and
conservation. See, e.g., Peter G. Filene, An Obituary for the “Progressive Movement,” 22 AM. Q.
20 (1970); Daniel T. Rodgers, In Search of Progressivism, 10 REV. AM. HIST. 113 (1982);
JAMES H. TIMBERLAKE, PROHIBITION AND THE PROGRESSIVE MOVEMENT
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in 1914. Debates turned on both substance and process. What role, if
any, should antitrust play in economic ordering? What role, if any,
should a commission play in implementing either competition policy or
an alternative to such policy?13 Even among Progressives, there were sub-
stantial differences in the responses, and those differences echoed
through the 1920s. Further, differences among politicians also paral-
leled those among economists. Particularly in the early years, many
economists thought antitrust to be fundamentally misguided because
they believed it failed to account sufficiently for scale economies and the
problem of fixed costs—the belief that firms with high fixed costs would
be driven to marginal cost pricing and face “ruinous competition.”14

Theodore Roosevelt (TR), the former Republican President, was now
standard-bearer for a new Progressive Party. Though known as a “trust-
buster,” TR publicly doubted antitrust as early as 1899. He associated
size, however obtained, with efficiency. By 1912, he spoke favorably of
German cartels and decried the structural remedy in Standard Oil; TR
argued that the Court should have instead put the firm under a receiver-
ship to reform its conduct. His “New Nationalism” advocated an agency
to enforce fair competition, even to the point of setting prices, and also
protect consumers, investors, and employees. To that end, he secured a
1903 law that created the Bureau of Corporations within the Commerce
Department; the Bureau was the FTC’s predecessor in the sense that it
would eventually be absorbed into the FTC. He promoted a 1908 initia-
tive that would provide certain protections to mergers and agreements
that were cleared through the Bureau. Finally, in 1914 his party’s small
House contingent, led by future Commissioner Victor Murdock, ad-
vanced legislation to create an agency that would identify substantial
monopolistic power. If the source of that power was “artificial,” the
agency would proscribe the “unfair and oppressive” practices that pro-
duced it. If “natural,” the agency would address it by other means. Those
might include, Murdock said, “the separation of one factor of the busi-
ness, establishing either its independence or its subjection to the obliga-
tions of public service [including price regulation].”15

13 See generally Marc Winerman, The Origins of the Federal Trade Commission: Concentration,
Cooperation, Control, and Competition, 71 ANTITRUST L.J. 1 (2003) [hereinafter Origins].

14 See HERBERT HOVENKAMP, ENTERPRISE AND AMERICAN LAW, 1836–1937, ch. 23 (1991);
Herbert Hovenkamp, United States Competition Policy in Crisis: 1890–1955, 94 MINN. L. REV.
311 (2009). Hovenkamp notes that a consensus began to emerge by the 1920s that such
problems were restricted to a few industries and highlights the role of developments in
the 1930s relating to product differentiation and monopolistic competition. For a sympa-
thetic treatment of “ruinous competition,” see GERALD BERK, LOUIS D. BRANDEIS AND THE

MAKING OF REGULATED COMPETITION, 1900–1932 (2009).
15 51 CONG. REC. 8980 (1914); Winerman, Origins, supra note 13, at 15–27 (discussing

TR and his antitrust philosophy), 60–62 (discussing the 1914 Progressive Party legisla-
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tradition distrusted a commission). Francis Newlands, the Democrats’
principal spokesman, argued for a New Freedom approach while
scarcely hiding his attraction to TR’s New Nationalism. Albert Cummins,
a progressive Republican, advocated a relatively sophisticated antimono-
polism. Others of course opposed the bill—also anticipating a position
that would have strong advocates in the next decade.24

The 1914 legislation resolved these debates at most in part. The Clay-
ton Act forbade certain conduct, including certain price discrimina-
tions, vertical arrangements, and mergers, with greater specificity and
(seemingly) broader scope than the Sherman Act. The FTC Act created
an “independent” commission.25 It was empowered to enforce a new
prohibition, in Section 5 of the Act, against unfair methods of competi-
tion (UMC or unfair methods); share enforcement authority under the
Clayton Act with the DOJ and others; conduct investigations; and issue
reports. It would draw expertise and be shielded from political pres-
sures, the theory went, by its multi-member, bipartisan composition. No
more than three of its five members could come from any political
party. The meaning of UMC was sufficiently unclear, though, and the
FTC’s mandate sufficiently broad, that different progressives could hope
that the agency might evolve in different ways. These aspirations were
reflected, in the 1920s, in various approaches (or reactions) to antitrust,
each with roots in the Progressive years.

In discussing these approaches, though, we note that their content
sometimes blurs. Thus, Brandeis and Wilson both spoke for the New
Freedom, though their ideas differed; Wilson’s own ideas likely evolved
over time. Further, the boundaries separating them often blurred. Thus,
Brandeis spoke for both the New Freedom and associationalism; the
New Nationalism shared with some associationalists a concern with ruin-
ous competition. The New Freedom and the New Nationalism might
both accept strong conduct remedies, though perhaps with differing de-
grees of enthusiasm. TR, Taft, Wilson, and Bryan might disagree about
the proper remedy for Standard Oil’s conduct, but all agreed that its
conduct warranted some remedy. For all of these reasons, many enforce-
ment initiatives might be compatible with more than one program.

24 Winerman, Origins, supra note 13, at 74–88. See also ELIZABETH SANDERS, THE ROOTS

OF REFORM (1999).
25 The principal characteristic of its independence was that Commissioners could be

removed only for cause. See 15 U.S.C. § 41. Then as now, members of Congress have
tended to view “independence” primarily as freedom from political control by the execu-
tive branch. See 51 CONG. REC. 13,047–48 (1914) (Senator Albert Cummins declaring
the agency “always subordinate to Congress. . . . Congress can always destroy the
Commission”).
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There were, however, some markers that distinguish the programs.
Highly regulatory solutions suggest the New Nationalism; aggressive di-
vestiture cases were most compatible with a Bryanite program and some
variants of the New Freedom. Strong restraints on information sharing
tend to be objectionable to associationalists and most compatible with
the New Freedom. New Freedom advocates rarely referred to “ruinous
competition”; associationalists or New Nationalists often did so. Even for
Bryanites, it was rare expressly to reject efficiency as a goal,26 but, eventu-
ally, such rejection would be most likely from the descendants of the
early agrarian antimonopolists.

The multiplicity of conceptions about the purposes to be served by
the FTC and the varied expectations about how it would use its authority
had major, lasting implications for the Commission and underscore an
important point about the formation of new competition systems. The
establishment of the FTC introduced a phenomenon that has recurred
in many other countries in the adoption of a competition law. Legisla-
tures seldom enact a competition law with a clear, coherent vision about
its appropriate aims. Instead, the original law is likely to embody a mix
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ers only two of the former and none of the latter.28 Further, despite
significant Republican support for the FTC Act, Wilson did not consult
with Republicans about his appointments and, for the seats that could
not go to Democrats in 1915, he chose two members of TR’s not-yet-
moribund Progressive Party.29

Starting an agency with the Commission’s broad but mixed mandate
would have been a challenge under the best of circumstances, and con-
ditions in the FTC’s early years were far from ideal. The expected bene-
fits of governance by a board whose members served fixed seven-year
terms were elusive in practice. High turnover among the Commissioners
marred the agency’s first years.30 The FTC, moreover, was created in the
shadow of war. World War I erupted during the 1914 debates. After the
United States became a belligerent in April 1917, antitrust was virtually
suspended through November 1918. Wartime mobilization required
broad economic regulation under such agencies as Bernard Baruch’s
War Industries Board and Herbert Hoover’s Food Administration and
even nationalization of the railroads; further, the cooperation of busi-
nesses with each other and with the government under Baruch’s board
was a catalyst for subsequent cooperation, and blunted somewhat the
antimonopoly tradition during the 1920s.31 The FTC played a secondary
role in these efforts. Though its staff quadrupled (only to halve again
after the war), it served largely as a cost-finding agency for other
agencies.32

Unexpectedly rapid turnover on the board diminished the stability
and effectiveness of the agency’s leadership, and the regulatory de-
mands of the war mobilization imposed unanticipated duties that ab-
sorbed substantial FTC resources. Nonetheless, the Wilson-era FTC
undertook important initiatives. Some yielded substantial policy results.
Its 1916 report on foreign trade led to the Webb-Pomerene Act, which
created an antitrust exemption for export trade activities by associations

28 See Samuel Huston Thompson to Wilson (Jan. 15, 1917), 40 PWW (1982), supra note
17, at 490 (noting Wilson’s concern that lawyers “as a rule immediately tie the hands or
powers up in technical legal limitations”); see also supra note 17.

29 Scott James detects in this an appeal for purposes of the 1916 election to voters who
had backed TR in 1912. SCOTT C. JAMES, PRESIDENTS, PARTIES AND THE STATE ch. 3 (2000).

30 The original five were gone within thirty-nine months, and two more departed while
Wilson remained President. See Commissioners and Chairman of the Federal Trade Com-
mission, available at http://www.ftc.gov/ftc/history/commisionerchartlegal2010.pdf.

31 See, e.g., ROBERT D. CUFF, THE WAR INDUSTRIES BOARD: BUSINESS-GOVERNMENT RELA-

TIONS DURING WORLD WAR I (1973); Robert A. Himmelberg, The War Industries Board and
the Antitrust Question in November 1918, 52 J. AM. HIST. 59, 60 (1965).

32 See W.H.S. Stevens, What Has the Federal Trade Commission Accomplished, 15 AM. ECON.
REV. 625, 636–37 (1925); FTC Staff and Budget Information, 1915–2000, supra note 8.







2010] OUTPOST YEARS FOR A START-UP AGENCY 159

III. THhI1FTC AND HhI11920s IN POLITICAL CONTEX





2010] OUTPOST YEARS FOR A START-UP AGENCY 161

dling. In the midst of Congressional hearings, with an FTC Commis-
sioner as a prominent witness, Coolidge asked Daugherty to resign.55

Congress’s confrontations with the Administration went beyond scan-
dals, moreover, and relations between Congress (particularly the Sen-
ate) and Harding would also have an impact on the FTC. The key was a
Congressional bloc—mostly Republican, Midwestern, and (at least in
some sense) progressive. In 1921, they coalesced in a bi-partisan “farm
bloc,” sometimes working with Secretary Wallace; some Senators from
agrarian states also formed a less formal progressive bloc. The bipartisan
farm bloc often made a mockery of nominal Republican control.56 Insti-
tutional prerogatives added to interbranch tension. The Senate had
been troubled by TR’s and Wilson’s aggrandizement of the Presidency.
Former Senator Harding was at first sympathetic to such complaints,
though he was soon asserting his positions in disputes with the Hill.57

The Republicans suffered significant midterm losses in 1922.58 The
next August, with scandals erupting, Harding died.

B. HARDING AND THE FTC

Early in his Presidency, Harding sought the FTC’s views on how to
address “The High Cost of Living,” and the FTC replied by letter.59 By
late 1922, though, the FTC’s relations with the Justice Department, at
least, had deteriorated. Representative Oscar Keller prepared a bill to
impeach Daugherty, and its first counts detailed FTC referrals that the
DOJ had not yet pursued.60

Many of these referrals involved trade associations, the treatment of
which weaves through the decade in an intricate dance involving the
FTC and the Justice and Commerce Departments. Under Daugherty,
the DOJ actually pursued a sometimes aggressive course (if insufficiently
aggressive for the FTC) over Hoover’s objections. Hoover was a Progres-

55 FERRELL, supra note 36; see also infra note 74 and accompanying text.
56 WINTERS, supra note 52, at 73–77; FERRELL, supra note 36, at 42 (suggesting that the

bloc as a whole was essentially “conservative on everything but the problems of farmers”);
id. ch. 5 (discussing tensions throughout the Coolidge years). According to a 1921 press
report, the farm bloc guarded the agency from efforts to abolish it. Farm Bloc Guards Trade
Commission, CHRISTIAN SCI. MON., Oct. 22, 1921, at 1.

57 See generally TRANI & WILSON, supra note 47, ch. 3.
58 They dropped 77 seats from their 1920 House total to retain 225 seats out of 435, and

6 seats from their 1920 Senate total to retain 53 of 96. Election Results, supra note 44.
59 Letter of the Federal Trade Commission to the President of the United States
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sive of the associational variety. From his post at Commerce, he en-
couraged private information sharing and developed a substantial
government program to collect and disseminate data. When the Justice
Department, prodded by the FTC and others, sought to interpret the
Sherman Act to strictly limit information sharing, Hoover sought to ex-
pand those boundaries. On the other hand, he highlighted that cooper-
ation was needed to preserve individual initiative and rejected price
fixing and similar conduct.





164 ANTITRUST LAW JOURNAL [Vol. 77

Coolidge won re-election by a landslide in 1924. La Follette mounted
a third-party campaign under the name of TR’s 1912 Progressive Party,
though the effort was less successful than TR’s.70 The Republicans also
enjoyed electoral success in Congress, particularly in gaining 22 House
seats above their 1922 total to control 247 seats.71

D. COOLIDGE AND THE FTC

During Coolidge’s short first term, relations between the White
House and the FTC deteriorated. Coolidge did ask the Commission for
an investigation that led quickly to litigation and another into sharp in-
creases in gasoline prices, though in his first State of the Union address
he declared “[r]evision of procedure of the Federal Trade Commission
will give more constructive purpose to this department.”72

In addition to the FTC’s aggressive agenda, four incidents in 1924
point to strains between the White House and the agency, with Huston
Thompson at the center. In February, Thompson’s testimony at a Sen-
ate hearing forced Coolidge to withdraw a nominee to a Commission
seat.73 Next, he testified at the Daugherty impeachment hearings.74

Then, when the White House asked about the FTC’s progress in investi-
gating gasoline prices, his reply as FTC Chair documented the agency’s
budget woes, laying blame on the recently created Bureau of the
Budget.75 Finally, a month before the election, the FTC recommended
that the DOJ seek contempt against the Aluminum Company of
America for violating a 1912 consent order. Reporting on the story, the

70 TR had held Wilson to 42 percent of the popular vote, himself receiving 27 percent
and running second. Coolidge won 54 percent with La Follette a distant third at 16 per-
cent. Election Results, supra note 44.

71 Id. They also emerged with 54 (of 96) Senate seats.
72 See infra note 184 and accompanying text (coal case); 1924 ANNUAL REPORT, supra

note 8, at 192; Calvin Coolidge, President of the United States, First Annual Message
(Dec. 6, 1923), http://www.presidency.ucsb.edu/ws/index.php?pid=29564.

73 Coolidge nominated George Christian, who had been an associate of Harding’s from
Ohio and the President’s Secretary (a position somewhat akin to Chief of Staff) during
Harding’s Presidency. Thompson accused Christian of pressuring the FTC in May 1921
about the FTC’s investigation of the motion picture industry. Christian Favored for Trade
Board, N.Y. TIMES, Jan. 17, 1924, at 5; Accuse Harding Aid of Trying to Help Film Firm, CHI.
DAILY TRIB., Feb. 17, 1924, at 3; Coolidge Recalls Christian’s Name, N.Y. TIMES, Feb. 21, 1924,
at 1.

74 Investigation of the Att’y Gen., Hearings Pursuant to S. Res. 157 Before the S. Select Comm. on
Investigation of the Att’y Gen., 68th Cong., 1st Sess. at 1692–744 (1924); Investigation of Harry
M. Daugherty, Formerly Att’y Gen. of the United States, Hearings Pursuant to S. Res 157, Before the
S. Select Comm. on Investigation of the Att’y Gen., 68th Cong., 1st Sess. at 1805–25 (1924);
Charges Daugherty Let “Trusts” Alone, N.Y. TIMES, May 1, 1924, at 3.

75 Huston Thompson, Chairman, Fed. Trade Comm’n to C. Bascom Slemp (Mar. 25,
1924), Calvin Coolidge Papers, File 100, Reel 68, Manuscript Collection, Library of Con-
gress, Washington, D.C.
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more hours in a week.81 They had no personal advisers, and (with rare
exceptions) voted only if physically present.82 Commissioners could
make public their objections to specific actions, but they did not have
to, and often declined to do so.83 Also, until 1938, there was no provision
for a Commissioner to stay in office after his term expired and before a
successor was confirmed.84

B. AGENCY STAFF: SIZE, BUDGET, WORKLOAD, AND INTEGRATION

OF FUNCTIONS

The agency’s limited resources provide important context for the
1920s. In 1924 it had a staff of 309. This was before modern technology
reduced the number of support staff; thus, of this relatively small num-
ber, only ninety were lawyers, thirty economists, and twenty-nine ac-
countants. The lawyers were organized into functional units. The Chief
Examiner’s office handled pre-complaint investigations and housed the
hearing examiners (predecessors to today’s Administrative Law Judges).
The Chief Counsel’s office handled litigation, and in 1924 only thirty-
five lawyers were attached to that office.85 Further, big cases could be a
drain. Of twenty-eight trial lawyers in 1922, twenty-one were tied up on
seven major cases (often facing a “battery” of elite lawyers).86

This staff handled a substantial workload. First, the Commissioners
for a time assumed that they had to issue a formal complaint when they
had reason to believe that the law was violated and that a complaint

On the other side of the table are representatives of the relevant Bureaus and the General
Counsel’s office. Representatives of smaller Commission offices, such as the press office,
are also in the room, and staff can sit in the audience. Commissioners who are not physi-
cally present can participate by electronic hook-up, or they can authorize an adviser to
cast a proxy vote.

81 Thus, during the week of December 6, 1920, the Commissioners met for over twenty-
five hours, including over eight and a half hours of nonpublic meetings (five of them on a
Saturday) and sixteen hours of public hearings about basing point pricing. 4 FTC Min.
403–14 (Dec. 6–11, 1920). In 1921, they voted to meet regularly on Mondays, Wednesdays
and Fridays at ten o’clock, with a recess at half past noon. 5 FTC Min. 43–44 (May 24,
1921).

82 5 FTC Min. 211 (Aug. 22, 1921) (rescinding prior motion authorizing each Commis-
sioner to hire a “special expert” to be attached to his own office, because none had done
so). The minutes for each day began by listing Commissioners who were present and
those who were absent. In recording votes on specific matters, there was, in general, no
reference to the absent Commissioners. See, e.g., 8 FTC Min. 211–16 (Dec. 21, 1923).

83 4 FTC Min. 472–73 (Jan. 13, 1921) (authorizing certain dissents to be made public).
See also infra note 167 (Gaskill declining to make public his dissent on a major case).

84 Act of Mar. 21, 1938, ch. 49, § 1, 52 Stat. 111.
85 1924 ANNUAL REPORT, supra note 8, at 4, 14, 22–25.
86 Independent Offices Appropriation Bill, 1924, Hearing Before the Subcomm. of the H. Comm.

on Appropriations, 67th Cong., 4th Sess. at 76–77 (1923) (testimony of Commissioner
Murdock).
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would be in the public interest.87 Second, the agency often undertook
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better sense of the agency’s evolving membership in the 1920s, we dis-
cuss the Wilson holdovers in the order that they left the agency.

A. JOHN GARLAND POLLARD (1920–21)

John Garland Pollard graduated from Columbian, now George Wash-
ington, Law School. He had a long career in Virginia politics, serving as
Attorney General (1914–18) and Governor (1930–34), and was the first
Director of the School of Government at William and Mary. He corre-
sponded with William Jennings Bryan, suggesting a Bryanite affinity but
also drawing on connections developed through their activities as South-
ern Baptists. For more than a decade after his term at the FTC expired,
he drew on other connections in efforts to return.95

B. VICTOR MURDOCK (1917–24)

Victor Murdock of Kansas was a journalist before he came to Congress
T
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Although Murdock had been a Progressive Party spokesman, like
many Progressives he may have been drawn more to TR as a transforma-
tive figure rather than to specific TR policies.97 In any event, as a Com-
missioner, he was skeptical about large firms and government price
regulation, both hallmarks of the New Nationalism.98 Though hailing
from a wheat-producing state, he was also skeptical about a key farm
bloc proposal that would have authorized an agency to buy surplus agri-
cultural products at high prices and dump them overseas for less.99 Com-
missioner Gaskill called him a “born, inherent, constitutional rebel,”100

and Murdock showed an independent streak at the FTC—sometimes
but not always advocating a more aggressive stance than his colleagues.
When he left in January 1924, Murdock returned to journalism. He ed-
ited the Wichita Daily Eagle (and resisted blandishments to return to
politics) until he died in 1945.101

C. HUSTON THOMPSON (1918–26)

Huston Thompson, whose actions in 1924 were already noted,102 grad-
uated from Princeton in 1897. While there or soon after, he developed a
relationship with Professor Woodrow Wilson. Huston played college
football, and then coached college ball (as a stern disciplinarian) for
several years before he became a lawyer in Colorado. He backed Wilson
when Wilson became embroiled in battles to make Princeton less aristo-
cratic.103 Although Thompson was then a Republican, Wilson made him

dock, July 7, 1920, Victor Murdock Papers, Box 69, Library of Congress, Washington,
D.C.; Victor Murdock Being Urged for Second Place on Democratic Ticket, BALT. SUN, June 18,
1920, at 3.

97 See generally SIDNEY MILKIS, THEODORE ROOSEVELT, THE PROGRESSIVE PARTY, AND THE

TRANSFORMATION OF AMERICAN DEMOCRACY (2009) (noting that the party was “leadership-
centered,” and its diverse membership of reformers had “different and sometimes con-
flicting reasons” for joining.). Id. at 9.

98 Gov’t Control of the Meat-Packing Indus., Hearings Before the H. Comm. on Interstate &
Foreign Com., 65th Cong., 3d Sess. 2361 (1918) (after “a great deal of hesitating mental
travel . . . I am back in the old camp of no trusts and competition”); High Cost of Living as
Affected by Trust and Monopolies, Hearings Before the H. Comm. on the Judiciary, 66th Cong., 1st
Sess. 22 (1919) [hereinafter High Cost of Living] (expressing concern about whether there
was “a legitimate economic limit to beneficial magnitude”); Stabilizing Prices of Farm Prod-
ucts, Hearings Before the H. Comm. on Agric., 67th Cong., 2d Sess. 95 (1922).

99 Stabilizing Prices of Farm Products, supra note 98, at 95. The proposal came to be known
as “McNary-Haugen,” after two legislators who pressed the proposal.

100 Davis, supra note 62, at 215.
101 V. Murdock Dead; Wichita Editor, 74, N.Y. TIMES, July 9, 1945, at 11; William Ayres to

Victor Murdock (Mar. 18, 1924), Murdock Papers, supra note 96 (offer of support by
Congressman Ayres, a future Commissioner, for a Murdock Senate bid).

102 See supra text accompanying notes 73–76.
103 W. BARKSDALE MAYNARD, WOODROW WILSON, PRINCETON TO THE PRESIDENCY 221

(2008).
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Assistant Attorney General in charge of litigation before the Court of
Claims. Thompson sought a judgeship in 1917, but Wilson told him it
was the wrong career direction for him; Wilson also declined, that year,
to name Thompson to the Commission, explaining that the agency did
not need another lawyer. Thompson got his seat the next year.104

Thompson was now a Democrat, politically active and ambitious. His
1920 maneuvering on Murdock’s behalf was noted above. In 1923, Wil-
son urged the Governor of Colorado to name him to a Senate vacancy.
Thompson was mentioned as a possible running mate for La Follette in
1924 and a possible dark horse candidate for President in 1928. A press
report called him a “militant aggressive antimonopoly follower of the
Woodrow Wilson school.” Perhaps adding to his political luster, he was
active in the Boy Scouts and YMCA, and a presenter at Bible study.105

Thompson’s interests included “Blue Sky” cases involving deceit in
the sale of stocks (the SEC would not be created until 1934), and com-
mercial bribery, where manufacturers paid fees to a seller’s employees,
not necessarily with their employers’ knowledge. Thompson compared
this to tipping, which he deemed reprehensible. He was also interested
in international matters. He directed a study on European cooperatives
in 1923, seeking insights from foreign models to inform domestic policy,
and over several decades advocated an international commission to in-
vestigate trade disputes.106

104 Wilson to Samuel Huston Thompson, Aug. 1, 1912, 24 PWW (1978), supra note 17, at
579 (letter to Thompson’s father, noting long friendship with Huston); Huston Thompson,
Headed FTC Under Two Presidents, WASH. POST, Feb. 18, 1966, at B3; BOBBY HAWTHORNE,
LONGHORN FOOTBALL: AN ILLUSTRATED HISTORY 8 (2007) (noting Thompson’s 14–2 re-
cord, including an undefeated season, at University of Texas); Huston Thompson, The
Nineteen Hundred Champions, 2 THE ALCADE 349–52 (available on Google Books; describ-
ing how he imposed “physical chastisement” on a player who drank water at practice); id.
at 507 (letter from Attorney General T.W. Gregory); Thompson to Wilson, Sept. 17, 1920,
21 PWW (1976), supra
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Gaskill’s interest in trade associations intersected those of Secretary
Hoover, and Gaskill responded to specific requests from associations,
routed through Hoover, with his views on the legality of various prac-
tices. He and Hoover corresponded, and Hoover suggested in 1924 “a
session with you and such people as are like minded in the administra-
tion, to see if we could not produce a real analysis and a proposition for
an entire revision of the restraint of trade laws.”114

While Gaskill’s interest in associations was hardly a pretext to curry
favor with Hoover—he later headed the Lead Pencil Institute—the
Hoover connection could doubtlessly have proved useful when he
sought reappointment. Gaskill did, indeed, call upon Hoover soon
before his term was to expire. Unfortunately for Gaskill, Hoover had less
influence on Coolidge than he would have had on Harding. Then, when
Gaskill sought the key endorsement of his home-state Senator Walter
Edge, Edge called him “a trifle too hard on business” and a “Wilson
Republican.” Gaskill received a recess appointment in 1924, but Coo-
lidge soon displaced him with Humphrey.115

E. JOHN NUGENT (1921–27)

John Nugent of Idaho had worked in mines when young and then
became a lawyer. Early in his career, he had joined with Clarence Dar-
row to defend union leader William Haywood against charges of mur-
dering the former state governor; Senator William Borah was a
prosecutor in the case. Nugent, described as a “Bryan Democrat,” was
appointed to a Senate vacancy in 1918. When he faced the voters in
1920, though, Nugent lost. Wilson, a lame duck President, then named
the lame duck Senator to the FTC. On Borah’s motion, the Republican-

255 (May 11, 1923). The Commission in those days would accept stipulated findings of
facts, but not stipulated orders.

114 David L. Wing to Herbert Hoover, Aug. 5, 1922, Hoover Papers, supra note 109,
Dep’t of Commerce Papers, Box 148 (1922), David L. Wing to Herbert Hoover, Feb. 8,
1924, Hoover Papers, supra, Dep’t of Commerce Papers, Box 199 (1924). Significantly,
Hoover wrote before Maple Flooring Mfrs. Ass’n v. United States, 268 U.S. 563 (1925), ex-
panded the scope of trade association information exchanges.

115 Gaskill to Hoover, Sept. 4, 1924 (enclosing correspondence with Senator Edge, and a
Gaskill dissent against the basing point pricing order), and Gaskill to Hoover, Dec. 4 and
6, 1924, Hoover Papers, supra note 109, Dep’t of Commerce Papers, Box 199; Edge to
Gaskill, Sept. 3, 1924, and Edge to C. Bascom Slemp, Sept. 3, 1924, Coolidge Papers, supra
note 75, File 100, Reel 68; No More Cabinet Changes in View Before March 4, WASH. POST, Jan.
14, 1925 (reporting recess appointment and noting uncertainty about longer-term ap-
pointment); NELSON B. GASKILL, PRICE CONTROL IN THE PUBLIC INTEREST 1 (1931) (noting
affiliation with the Lead Pencil Institute). Some of Gaskill’s behavior seems curious for
someone lobbying for reappointment, though; in particular, FTC minutes show that he
began a three-month vacation a month after Harding died. See 7 FTC Min. 521 (Sept. 5,
1923); 8 FTC Min. 64 (Dec. 4, 1923) (first meeting after his return).
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Van Fleet did not have Thompson’s or Humphrey’s flair for publicity.
An incident from 1923 suggests a high degree of integrity. Though ap-
pointed by Harding, Van Fleet alone dissented from naming a staff
member to receive contributions to a Harding memorial fund, citing
“moral coercion” such appointment could make.121 He left in 1926,
before his term expired, and denied leaving because of tensions in the
Commission.122

G. CHARLES W. HUNT (1924–32)

At a time when farmers faced serious economic issues and formed an
important bloc in Congress, Charles Hunt had been a farmer and past
President of the Iowa Farm Bureau Federation. A graduate of the Iowa
State College, he had served briefly in the state legislature. His support-
ers included Herbert Hoover, with whom he had dealt during the war,
and Iowa Senator Albert Cummins, a leader of the fight to create the
FTC who had become president pro tem of the Senate.123

Hunt arrived in June 1924, with the election approaching in five
months and his term due to expire in fifteen. His arrival likely had some
impact on voting patterns (although Victor Murdock, who Hunt re-
placed, had his own idiosyncratic voting history). On matters where Van
Fleet and Gaskill aligned, Hunt never broke publicly with them, and a
common pattern of dissents was soon “Commissioners Nugent and
Thompson dissenting.”124 However, Hunt did not vote in lockstep with
Van Fleet and Gaskill. For example, he provided a key vote for a merger
challenge from which Van Fleet publicly dissented, with Gaskill missing
the vote;125 he aligned with Nugent and Thompson on a vote to include

during the discussion. 8 FTC Min. 439 (Apr. 2, 1924). Public documents of the time gave
no indication of these absences and dissents. See, e.g., Press Releases, Fed. Trade Comm’n,
supra note 87, Jan. 26, 1924 and Apr. 21, 1924.

121 8 FTC Min. 60 (Dec. 10, 1923).
122 Leaves Trade Commission, N.Y. TIMES, July 18, 1926, at E8.
123 C.W. Hunt, Ex-Member of Trade Commission, N.Y. TIMES, Aug. 18, 1938, at 19; ANNALS OF

IOWA (1939), at 480; Pension Plea Bill Heard by Coolidge, BALT. SUN, Apr. 24, 1924, at 2
(Cummins praising Hunt as “a real dirt farmer, experienced in business, and . . . in every
way well qualified for the place”); Cummins to Coolidge, Apr. 25, 1924, and Hoover to
Coolidge, May 2, 1924, Coolidge Papers, supra note 75, File 100BU, Reel 70.

124 For example, Commissioners Van Fleet, Gaskill, and Hunt prevailed on 3–2 votes to
dismiss several challenges to guarantees against price declines; immediately after, the
same Commissioners prevailed on a vote to modify the findings and order provisions in a
deception case against the Don-O-Lac company, so that both turned in part on standards
adopted by a trade association. 8 FTC Min. 259–62 (Oct. 10, 1924). For further discussion
of these cases, see infra text accompanying notes 181–183 and notes 215–219.

125 See Fisk Rubber Co., 10 F.T.C. 433, 433 n.1 (1926) (dismissing complaint that had
been issued under Section 7 of the Clayton Act and reprinting in a footnote Van Fleet’s



176 ANTITRUST LAW JOURNAL [Vol. 77

additional counts in a deception complaint.126 When he was renomi-
nated in 1926, a newspaper reported a charge “that he was supposed to
be ‘progressive’ in tendency when appointed, [but] exhibited reaction
in his votes and activities after assuming office.”127

VI. ADMINISTRATIVE LITIGATION: AN AMBITIOUS AGENDA,
JUDICIAL HOSTILITY, AND SELF-INFLICTED WOUNDS

Turning to the FTC’s program, we examine first its administrative liti-
gation. The creation of an administrative adjudication process was a crit-
ical attribute of the new institution. Using administrative adjudication,
the Commission was intended to bring its distinctive analytical tools—
including the fusion of economics and law, recourse to information
gathering and study functions, and decisionmaking by a multi-member
board with diverse, complementary backgrounds—to bear on the exam-
ination of business conduct and the formulation of legal rules. Without
a substantial, effective administrative litigation program, the aim of mak-
ing the Commission an influential competition policy tribunal could not
be accomplished.

The new agency challenged a wide range of practices. Some of its
cases were championed by industry, through trade practice submittals or
through complaints (sometimes by predecessors to today’s Better Busi-
ness Bureaus) against individual firms.128 Some were championed by the
Senate, either by directly urging the FTC to issue a complaint or by call-
ing for a report that might lead to law enforcement. One case, discussed
below, was requested by President Coolidge. With these and other
promptings, the Commission brought an ambitious range of enforce-
ment actions. Further, while many of these were consistent with an array
of approaches, some markers suggest a particular affinity to elements of
the New Freedom.

The early Commission’s win-loss record, though, was disappointing.
Some of its problems, stemming from statutory limits, were not com-
plete surprises; indeed, Commissioners sought legislative fixes for many

earlier dissent to issuing the complaint); 9 FTC Min. 393, 395 (Nov. 29, 1924) (showing
Gaskill absent for the vote to issue the complaint).

126 9 FTC Min. 390–91 (Nov. 25, 1924) (including in a series of complaints involving
“Sheffield Silver” counts that went to misrepresentation as to place of origin as well as
misrepresentation as to quality).

127 Trade Board’s Policy Attacked in Senate, N.Y. TIMES, Mar. 6, 1926, at 26. He was con-
firmed by a 48–20 vote. Senate Approves Hunt on Federal Trade Board, CHI. DAILY TRIB., Mar.
11, 1926, at 8.

128 See http://memory.loc.gov/ammem/coolhtml/coolenab.html (Associated Advertis-
ing Clubs of the World [a frequent complainant] was a predecessor to Better Business
Bureaus.).



2010] OUTPOST YEARS FOR A START-UP AGENCY 177

of them in 1919.129 Some initiatives, such as a monopolization challenge
to Western sugar interests, ran aground on courts’ narrow constructions
of “interstate commerce,” a problem we rarely note today.130 But its prin-
cipal obstacles stemmed from a combination of exogenous and internal
factors: a too-ambitious agenda, hostile courts, and frequently poor ar-
ticulation of its theories, rarely citing economic testimony and rarely ac-
companied (except when provoked by dissents) by legal citations.

Though some cases suggest that it would have had problems even had
it better explained its actions, the agency’s opacity doubtlessly under-
mined its litigation posture. Further, when Wilson proposed a Commis-
sion, he promised business “the advice, the definite guidance and
information which can be supplied by an administrative body . . . .131

Then as now, transparency was critical if the agency was to do its job.132

Here, the Commission’s performance was deficient. It not only failed to
explain adequately its adjudicative orders, but also (unlike trends in
FTC practice today) rarely explained decisions not to prosecute cases;
further, unless provoked by dissents, the Commission generally offered
at best a skeletal explanation when it dismissed a complaint after trial.133

However stretched its resources, that failure is particularly striking.

A. VERTICAL RESTRAINTS

FTC challenges to vertical restraints produced most of its early en-
counters with the Supreme Court. These cases generally alleged viola-
tions of both Section 5 of the FTC Act (which it had exclusive authority

129 High Cost, supra note 98, at 25–26. Victor Murdock proposed a dozen changes. Antici-
pating the 1938 Wheeler-Lea Act, for example, he sought authority to obtain civil penal-
ties for violations of FTC orders and to supplement the FTC’s authority over UMC with
separate authority over unfair acts. Anticipating the 1950 Celler-Kefauver Act, he pro-
posed that Section 7 of the Clayton Act be amended to reach asset purchases as well as
stock acquisitions.

130 The FTC initially had jurisdiction over acts or practices “in commerce” (expanded in
1975 to “in or affecting commerce”). This limit, as well as the Constitutional Commerce
Clause, U.S. CONST., Art. 1, Sec. 8, Cl. 3, often confounded early antitrust cases. See, e.g.,
United States v. E.C. Knight, 156 U.S. 1 (1895) (holding that manufacturing is not inter-
state commerce); Utah-Idaho Sugar Co. v. FTC, 22 F.2d 122 (8th Cir. 1927).

131 H.R. DOC. NO. 625, 63d Cong., 2d Sess. 6 (1914).
132 See, e.g., Kovacic, FTC AT 100, supra note 7, at xxi.
133 See Cases in Which Orders of Discontinuance or Dismissal Have Been Entered, 2

F.T.C. 461–66 (1920–21) (including as explanations “Charge not sustained” and “No rea-
son assigned”). After Humphrey arrived, this began to change in cases where Nugent and
Thompson publicly explained their dissents from some dismissals, sometimes provoking
the majority to respond. E.g., Chicago Retail Lumber Dealers’ Ass’n, 9 F.T.C. 517, 517–21
(1925) (Nugent and Thompson dissent to a dismissal); id. at 521–24 (response by
Humphrey, Hunt, and Van Fleet).
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to enforce), and Section 3 of the Clayton Act (which it enforced jointly
with the DOJ and private litigants).134

1. Exclusive Dealing and Tying Clauses

In its first case to reach the Supreme Court, the FTC’s order forbade a
tying arrangement.135 It had found that Gratz (as agent for another
firm) had 75 percent of a regional market for steel ties; that buyers were
“many times unable” to buy the ties elsewhere; and that Gratz used this
position to make buyers purchase bags as well as ties from it. The Com-
mission offered little conceptual analysis, and it confused matters by al-
leging both FTC and Clayton Act violations in the complaint, but—
without explanation—basing the order solely on the former.136 The dis-
appearance of the Clayton Act count makes it particularly glaring that
the decision offered no explanation of the criteria for applying Section
5, although its brief to the Supreme Court did articulate an efficiency-
based standard for UMC.137

In a decision issued while Wilson was still President, the Court reacted
with scorn.138 It ignored the FTC’s evidence of market share and its be-
lated explanation of UMC. The decision for seven Justices was written by
James McReynolds, who as Attorney General had opposed the creation
of a commission; a dissent for two Justices was written by Louis Brandeis,
who had pressed for the FTC’s establishment.139 The Court’s decision
turned on the fact that the pleadings did not allege market share, and it
evaluated the case solely by those pleadings; in this context (a tying ar-
rangement with no reference to market position), it declared that Sec-
tion 5 did not reach “practices never heretofore regarded as opposed to
good morals because characterized by deception, bad faith, fraud or op-
pression, or against public policy because of their dangerous tendency
unduly to hinder competition or create monopoly.”140

The agency did little better in its challenge to the exclusive dealing
practices of Curtis Publishing Company. The FTC issued an order under
the FTC and Clayton Acts, but ignored an issue raised at the trial: Were

134 Then as now, Section 3 proscribed such arrangements if their effect “may be to sub-
stantially lessen competition or tend to create a monopoly in any line of commerce.”

135 Anderson Gratz & Benjamin Gratz, 1 F.T.C. 249, 255–57 (1918).
136 Id.
137 Brief for the Petitioner 45–52, FTC v. Gratz (Oct. Term 1919). The FTC still did not

explain why it dropped the Section 3 count.
138 FTC v. Gratz, 253 U.S. 421 (1920).
139 For background on the Justices, see Winerman, Origins, supra note 13, at 53–55.
140 Gratz, 253 U.S. at 427.



2010] O



180 ANTITRUST LAW JOURNAL [Vol. 77

one, it appended a list of seventeen respondents and said that it “has
also issued similar orders in other cases involving substantially the same
facts . . . .”148

Multiple respondents challenged the orders, and four consolidated
cases reached the Court. Again, the Commission now explained itself
better. For some but not all of the respondents, it discussed indicia of
market power that it had not mentioned before.149 On the other hand, it
no longer made the point that some retailers were at a competitive dis-
advantage because they were unwilling or unable to invest in networks
of retailers. In a decision by Justice McReynolds, a now-unanimous
Court rejected the FTC’s findings. In addressing a Section 3 count, it
found that retailers retained substantial commercial freedom under the
arrangements and, in any event, could buy their own equipment for “a
comparatively small sum.”150 The Court then acknowledged Section 5’s
broader reach in a backhanded way, by considering the respondents’
justifications more broadly; it found that the arrangements protected
refiners’ interest in safety and that the public benefited from ease of
entry into the retail market.151

After these defeats, the Commission brought fewer Section 3 cases.152

Its case against the film industry, discussed below, would focus on “full
line forcing” before it was decided in 1927, but that was not the thrust of
the original agency complaint.153 On balance, the Commission’s pro-
gram on nonprice vertical restraints, like much of its program, was ambi-
tious but flawed.

148 Maloney Oil & Mfg. Co., 2 F.T.C. 246, 357 (1920). The list included such giants as
the Standard Oil Companies of Ohio, New Jersey, and New York.

149 Brief for the Petitioner 35–36, 40, FTC v. Sinclair Refining Co. (Oct. Term, 1922)
(noting, for example, that Standard Oil of New Jersey had the challenged arrangements
with about 42 percent of the dealers in its territory and “practically all the dealers in some
districts”).

150 FTC v. Sinclair Ref. Co., 261 U.S. 463, 473–75 (1923).
151 Id. at 475–76.
152 A series of earlier cases in some ways similar to the tank and pump cases failed. B.S.

Pearsall Butter Co., 5 F.T.C. 127 (1922), rev’d, B.S. Pearsall Butter Co. v. FTC, 292 F. 720
(7th Cir. 1923). Pearsall and scores of competitors developed exclusive dealing arrange-
ments. The FTC’s four-page decision did not explain why the practice violated the law
when there were so many consumer options on the market. The agency soon dismissed a
series of parallel cases. 6 F.T.C. 517 (1924) (listing seven cases). In contrast, Butterick Co., 6
F.T.C. 310 (1923), aff’d, 4 F.2d 910 (2d Cir. 1925), was an (unsurprising) success. The
FTC’s detailed decision set forth, among other things, that respondent and its affiliates
had exclusive dealing contracts with nearly 40 percent of the distributors in the country.
However, this was a follow-on to an earlier case where the Supreme Court had previously
sustained a private Clayton Act suit. See Standard Fashion Co. v. Magrane Houston Co.,
258 U.S. 346 (1922).

153 See infra text accompanying note 185.



2010]



182 ANTITRUST LAW JOURNAL [Vol. 77

its proscriptions to “cooperative methods” between the respondents and
its distributors, customers, and agents. This was generally consistent with
Colgate’s analysis and suggests an intent to read Section 5 in conjunction
with the Sherman Act. The FTC’s victory was narrow, a 5–4 decision with
both McReynolds and Brandeis among the dissenters (Brandeis had
long advocated RPM.162) It was also a highly qualified win, as suggested
by the fact that, in the aftermath of its “victory,” the Commission (citing
the age of the cases) dismissed a slew of pending RPM cases.163

B. OTHER PRICING PRACTICES

The FTC’s efforts during these years to confront important problems
and grapple with difficult issues is shown in other pricing cases. We ex-
plore below FTC challenges during these years to two forms of price
discrimination and guarantees against price decline.164

1. Discrimination

The Commission brought its price discrimination cases under Section
5 and the original Section 2 of the Clayton Act. Section 2 prohibited,
subject to several provisos, discrimination in prices for commodities
whose effects “may be to substantially lessen competition or tend to cre-
ate a monopoly in any line of commerce.”165

a. Discrimination Based on Trade Status

Several FTC cases challenged discriminations based on trade status, a
practice that would later be called “secondary line discrimination.” One
case challenged The Mennen Co., which gave a preferred price to
wholesalers but refused to extend the preference to retailers who

162 See Louis Brandeis, On Maintaining Maker’s Prices (1913), reprinted in THE CURSE OF

BIGNESS: MISCELLANEOUS PAPERS OF LOUIS D. BRANDEIS (Osmond K. Fraenkel ed., 1934).
163 1924 ANNUAL REPORT, supra note 8, at 162–69. The Commission asserted that it

might reopen the cases if respondents engaged in conduct inconsistent with the Court’s
decision.

164 The Commission had earlier brought challenges to below-cost pricing. E.g., Ward
Baking Co., 1 F.T.C. 388 (1919), rev’d, Ward Baking Co. v. FTC, 264 F. 330 (2d Cir. 1920)
(order forbidding sale of bread on basis of buy one loaf, get one free; reversed for lack of
interstate commerce). However, it brought only one such case and issued no orders
against such pricing during the years discussed in this article. See NATIONAL INDUSTRIAL

CONFERENCE BOARD, PUBLIC REGULATION OF COMPETITIVE PRACTICES 60–66 (1929 ed.)
[hereinafter NICB]; Balt. & Phila. S.S. Co., 6 F.T.C. 512 (1923) (dismissing the sole com-
plaint, Commissioner Gaskill dissenting). Additionally, during these years it brought two
cases, both dismissed, charging respondents with bidding up, to an excessive level, the
prices of raw materials. F.M. Stamper Co., 7 F.T.C. 546 (1924); Ohio Dairy Co., 8 F.T.C.
525 (1924).

165 Pub. L. 63-212, 38 Stat. 730 (1914). Provisos allowed price differences based on
grade, quality or quantity, and for differences “in good faith to meet competition.”
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pooled their orders through cooperative societies. The FTC’s decision
noted that most of Mennen’s competitors did give their preferred prices
to such societies; it made limited findings about Mennen’s market posi-
tion; and it found that the effect of the practice “may be to substantially
lessen competition on the sale and distribution of respondent’s prod-
ucts, or between distributors thereof.”166

Similarly, in a pair of cases against the National Biscuit Co. and Loose-
Wiles Co., the respondents gave quantity discounts and allowed
branches of chain stores, but not individual retailers purchasing collec-
tively, to aggregate their orders for purposes of qualifying. In detailed
findings in these two cases, the Commission found that National Biscuit
had about a 50 percent national market share (and Loose-Wiles 15 per-
cent); that there were no cost savings in deliveries to branches of chain
stores; that the disadvantaged retailers lost customers for purposes of
other sales; and (unlike in Mennen) that other manufacturers followed
National Biscuit’s practices.167

Though the Commission seemed to touch all the bases to make a
credible showing of anticompetitive effects, the Second Circuit reversed
it in all three cases, with a key finding being that the Clayton Act did not
reach secondary line discrimination and (citing Colgate and other cases)
that the FTC’s order conflicted with Mennen’s right to set prices as it
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The Commission’s complaint characterized the practice as “ex-
tort[ion].”173 Its order was based on findings that respondents had vio-
lated the prohibition on UMC under Section 5 of the FTC Act and the
prohibition on price discrimination under Section 2 of the Clayton Act.
There was a vertical component to the case—some of the Pittsburgh
manufacturers that benefited from the pricing practices of U.S. Steel’s
mills were U.S. Steel’s own subsidiaries—but much of the case was based
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Court dismissed the basing point pricing challenge—part of a broad
challenge to facilitating practices—in two paragraphs. The market struc-
ture in cement was far different from the high concentration in the steel
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these dismissals, shortly before and shortly after Humphrey arrived, in-
cluded dissenting statements by Nugent and Thompson; one was a four-
teen-page statement in a case where the party offering the guarantee was
alleged to be a dominant firm.182 This did not put the issue to rest,
though. Later in the decade, these practices would be questioned again
in trade practice conferences.183

C. ABUSIVE BEHAVIOR BY A MONOPOLIST: MADEIRA HILL

The FTC’s case against Madeira Hill was unusual in several respects.
The first was its source. President Coolidge, in office for barely a month,
requested the investigation on September 15, 1923, in response to a re-
port by the (short-lived) U.S. Coal Commission on coal prices during a
recent strike. That Commission had questioned why anthracite coal
passed through so many hands before reaching the consumer, asking if
this was a device to unduly raise prices. Second, the case was tried by the
full Commission, which sat for five consecutive days in December to
hear testimony, followed by argument on a motion to dismiss. Third, the
allegations were unusual. The FTC charged Madeira and several whole-
salers with a conspiracy (which seemed to benefit only Madeira). Alleg-
edly, Madeira had pledged to a state agency not to exceed a certain
price and circumvented that pledge by obtaining secret rebates through
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D. MONOPOLIZATION

1. Famous Players-Lasky

In August 1921, the Commission charged Famous Players-Lasky Cor-
poration with efforts, domestically and internationally, to monopolize
the film industry. The press release announcing the complaint asserted
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vide documents that Stone requested), and the FTC would bring its own
case in 1925—which it would dismiss with a typically terse statement
in1930.191

E. MERGERS

The FTC pursued an aggressive merger program in its early years.
Insofar as these cases sought to limit market concentration, they were
markers of a New Freedom approach, despite Wilson’s early doubts
about divestiture orders.192 The FTC’s merger enforcement, though, la-
bored under severe challenges. Until 1976, there was no premerger re-
porting regime or effective mechanism for pre-consummation
challenges. Further, merger litigation during these years occurred in the
shadow of the Supreme Court’s rejection of the government’s challenge
to U.S. Steel, a monopolization case under the Sherman Act against a
firm that had grown through numerous consolidations.193

The FTC’s most high-profile challenges, with a rare premerger com-
ponent, grew out of subsequent mergers proposed by U.S. Steel’s com-
petitors. Seven firms initially proposed to merge, creating a firm
comparable in size to U.S. Steel. The Senate asked both the FTC and
DOJ to examine the matter. The planned consolidation soon broke into
two, one combining Bethlehem and Lackawanna Steel, the other a
three-party transaction centered around Midvale Steel. The transactions
still were not consummated when, in May 1923, the parties to the for-
mer agreed to await the review by the DOJ (but not the FTC). On June
6, the FTC challenged that transaction; two weeks later, the DOJ sug-
gested it had no problem with either. The FTC then challenged the
Midvale merger in late August. In a separate statement, Commissioner
Gaskill defended the use of Section 5 to challenge the merger. Dissent-
ing, Commissioner Van Fleet noted that the combined firm could have
a possible 7.5 percent market share when U.S. Steel already controlled
45 percent; he declared: “We strain at the gnat and swallow the camel.”
The Midvale challenge was a qualified “success.” Midvale abandoned the
deal a week later, explaining that the FTC’s case had undermined its

191 Aluminum Co. of Am., 13 F.T.C. 333 (1930). The Commission had initially denied
the request soon before Commissioner Humphrey replaced Gaskill. 9 FTC Min. 635–36
(Feb. 11, 1925) (Nugent and Thompson dissenting). These events would be explored in
Senate hearings. Aluminum Co. of Am., Hearings Before the S. Comm. of the Judiciary Pursuant
to S. Res. No. 109, 69th Cong., 1st Sess. (1926) [hereinafter Aluminum Hearings].

192 See supra text accompanying note 17.
193 United States v. U.S. Steel Corp., 251 U.S. 417 (1920). For a discussion of the firm’s

last major acquisition in 1907 and its impact on the later litigation, see Marc Winerman,
Antitrust and the Crisis of ’07, ANTITRUST SOURCE, Dec. 2008, http://www.abanet.org/anti
trust/at-source/08/12/Dec08-Winerman12-22f.pdf.



2010] OUTPOST YEARS FOR A START-UP AGENCY 191

financing. However, it soon joined the Bethlehem-Lackawanna transac-
tion, which the parties consummated. The Commission eventually sus-
pended its case in 1927, after its loss in Eastman Kodak, but waited twelve
more years to dismiss it.194

More generally, the FTC issued twenty-one such complaints before
March 4, 1921, and eighteen more during the next four years.195 Only
six of these led to agency orders, three of which reached the Court in a
consolidated case in 1926. The Justices all agreed to uphold one of
them, a challenge to an acquisition by the Western Meat Company of
another packer.196 But the Court rejected the other orders in a decision
by Justice McReynolds from which Justices Brandeis, Holmes, Stone and
Chief Justice Taft dissented.197 The quality of the market analysis had
surprisingly little impact on the results. The key issue was a statutory
limitation that (as it further developed in later cases) would make Sec-
tion 7 of the Clayton Act useless until it was amended in 1950. Specifi-
cally, Section 7 then applied by its terms only to stock acquisitions. The
Western Meat order differed from the others in that the respondent con-
tinued to hold the acquired firm’s stock, and had not absorbed its assets,
before the FTC’s complaint issued.198

194 WHITNEY, supra note 170, at 265–66; Delay Steel Merger for Federal Inquiry, N.Y. TIMES,
May 23, 1922, at 30; Complaint of Steel Merger, N.Y. TIMES, June 6, 1922, at 1; 38 Tw
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The Court thus rejected two of the FTC’s six merger orders. The
Commission itself subsequently reversed two others. And the other
two—including the Western Meat order that survived Supreme Court
scrutiny—proved useless. Western Meat, as had the Aluminum Com-
pany of America in an earlier case, effectively circumvented the orders
through transactions that survived court challenges.199 In essence, the
abandoned Midvale acquisition of 1922 was the closest the FTC came to
a victory in a merger case for over four decades.

F. HORIZONTAL CONSPIRACY

The Commission’s challenges to horizontal conspiracies were among
its most successful (if least innovative) efforts.200 Further, whatever the
merits of dual enforcement for these cases, the FTC itself seemed to
recognize the merits of DOJ enforcement in its repeated referrals of
conspiracy cases to the Department.201

One case that deserves particular mention involved information shar-
ing by United Typothetae, a printers’ trade association. The case went to
the heart of an issue that split the administration and also the Commis-
sion. As noted previously, the Commerce and Justice Departments were
at odds over the limits of such sharing, and, at the Commission, Nelson
Gaskill was a firm advocate of associationalism and open price associa-
tions.202 Huston Thompson, in contrast, was highly skeptical of such as-
sociations.203 The history of the case went back to one of the FTC’s
original Commissioners, Edward Hurley, a businessman and a strong ad-
vocate for uniform cost accounting procedures. Under his influence the
FTC published a widely distributed brochure about the procedures.
However, Hurley went further. In letters he signed as FTC Chairman

199 Western Meat, for example, insisted that it could not find a buyer. It then lent money
to the acquired firm (in part to enlarge the firm’s plant), sued on the loan, purchased the
assets at an execution sale, and then transferred the now-worthless stock. Noting that the
Commission did not challenge the good faith of Western Meat’s efforts at divestiture, the
court found no problem in these transactions. Western Meat Co. v. FTC, 33 F.2d 824 (9th
Cir. 1929). See also Aluminum Co. of Am. v. FTC, 299 F. 361 (3d Cir. 1924).

200 NICB, supra note 164, at 213 (through 1929, agency had been upheld on every order
challenged).

201 Indeed, Commissioner Thompson’s testimony at Daugherty’s impeachment hearing
focused on the DOJ’s failure to follow through on FTC referrals. See id. at 212; supra
discussion at note 74 and accompanying text.

202 See supra discussions at notes 110, 114 and accompanying text.
203 Huston Thompson, Open Price Associations (undated speech), in THOMPSON, SPEECHES

1919–1940 (unpublished collection) (on file in FTC Library) (though many trade associa-
tions had “a fine spirit” and tried to address misconduct, as to open price associations, “I
have never found one that did not either fix prices or cause curtailment of production to
the point where it ultimately paralyzed the market.”).
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without consulting his colleagues, he wrote Typothetae and others ap-
proving specific plans for uniform cost accounting and information
sharing. Although the Commission disavowed Hurley’s letter to the re-
spondent before issuing its complaint, the respondent continued to rely
on it.204 Ultimately, Gaskill drafted the Commission’s unanimous order.
The findings of fact (which addressed practices of numerous local as-
sociations who were also named respondents) described numerous in-
stances where an association had suggested a specific price, and a typical
order provision forbade respondents from compiling average figures
“with instructions or suggestions for the translation of such standard
costs into selling prices.”205

G. “CONSUMER PROTECTION”

Under the original FTC Act, the FTC could challenge only unfair
methods of competition. It did not have separate authority to challenge
“unfair or deceptive acts or practices” until 1938.206 However, the agency
used its UMC authority to challenge deception aimed at consumers, and
was early sustained in its efforts in a decision that Justice Brandeis wrote
for eight Justices, with only Justice McReynolds in dissent.207 While some




