


BEFORE THE UNITED STATES FEDERAL TRADE COMMISSION 

CITIZENS' COMPLAINT SEEKING 
ACTION 



CITIZENS' COMPLAINT 

1. 



SUMMARY OF THE ALLEGATIONS 

4. Scotts produces, markets, and supplies the Kill & Contain, which is sold on-line and in 

retail stores across the country. According to 



7. The Commission recently recognized that "animal treatment is an important issue for 

many consumers"IO and "consumer interest in humane animal treatment appears to be 

increasing." I I Scotts manipulates this interest by misleading consumers into believing that the 

Kill & Contain delivers a "safe, simple, and clean,,12 kill, when the truth is messier ... and far 

less humane. 

8. Consumers have a right to know the truth. On November 30,2009, PETA wrote to 

Scotts demanding that the Company immediately stop the manufacture of the Kill & Contain and 

pull the devices from store shelves. PET A explained that the Kill & Contain 

does not kill mice instantly, and Ortho encourages consumers to throw the trap in 
the trash once a mouse is immobilized inside, condemning these gentle creatures 
to a slow, terrifying death from suffocation or dehydration, something that would 
likely be found to violate prohibitions against 'unnecessary suffering' in many 
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9. Scotts' December 7,2009 response failed even to acknowledge PETA's demand, or its 

concerns about the cruelty of the trap and the Company's deceptive advertising. I5 While "[ n]o 

single product can address every concern," Scotts expressed its "belie[f] that consumers will 

choose the solution that is best for them and their families.,,16 

10. Consumers cannot "choose the solution that is best" until Scotts abandons its ruse that the 

Kill & Contain is a humane and effective choice. In January 2010, Scotts announced that it was 

improving the Kill & Contain to kill mice more quickly, implicitly conceding PETA's claims. 17 

Unfortunately, the new and "improved" Kill & Contain is much like the old Kill & Contain: it 

fails to kill or contain consistently. Experiments by PET A and recent reviews demonstrate that 

the spring mechanism remains too weak to kill many mice. 18 Moreover, the original version 

remains on shelves at major stores like Home Depot and Lowe's.I9 

15 See Letter from Jim King, Senior Vice President of Investor Relations and Corporate Affairs, 
Scotts, to Tracy Reiman (Dec. 7, 2009) (attached hereto as Ex. C). 
16 Id. 
17 Posting oflat5, Forum Moderator, to 
http://www.scotts.com/smg/learn/video/videoPage.j sp? detailId= 13 3 00040&tabs=reviews& (Jan. 
26,2010,6:44 CST); Posting of ForYouBlue, Forum Moderator, to 
http://www.scotts.com/smg/connect/connectLanding.jsp (follow hyperlink to Forums; then 
follow hyperlink to Off Topic Discussion; then follow hyperlink to New Mouse Trap) (Jan. 22, 
2010, 12:13 CST). 
18 For example, a customer review posted on May 24, 20 1 O--five months after Scotts 
purportedly improved the Kill & Contain-complains: 

Not nearly enough force to be effective. I bought the Ortho Home Defense Max 
Kill and Contain trap because A) I thought it would be safe to use around my pets 





13. Since Scotts will not voluntarily stop its deception, the Commission should exercise its 

authority to force Scotts to do so, as well as to provide consumers with much-needed corrective 

infonnation about the way in which the Kill & Contain really kills. 

APPLICABLE LEGAL STANDARD 

14. Section 5 of the Act declares that "unfair or deceptive acts or practices in or affecting 

commerce" are unlawful?' Deception occurs ifthere is a representation, omission; or practice 

that is likely to mislead the consumer from acting reasonably in the circumstances, 



to evaluate the product or service.,,31 A finding of materiality is thus a finding that injury is 

likely to exist because of the representation, omission, practice, or marketing technique. The 

Commission presumes that express claims are material. Certain categories of infonnation are 

also presumptively material, including infonnation pertaining to the safety, efficacy, or central 

characteristics of the product or service.32 

LEGAL CONCLUSIONS 

False and Misleading Representations 

17. Scotts' actions and practices violate the Act and frustrate Congress' intent that dishonest 

corporations not profit at the expense of the public. 

18. Through the means described herein, Scotts represents expressly or by implication that: 

a. the Kill & Contain kills and contains mice; 

b. the Kill & Contain kills mice humanely; 

c. the Kill & Contain is a "drama-free way to kill,,,33 which does not require users to see or 

touch mice; and 

d. the Kill & Contain is safe for use around children. 

19. In truth: 

a. the Kill & Contain fails to consistently kill or contain mice; 

b. the Kill & Contain causes mice unnecessary pain and suffering; 

c. the Kill & Contain often forces users to see and touch live mice; and 

d. the Kill & Contain is not a safe choice for families with children. 

31 FTC Policy Statement on Deception, supra note 26, § IV. 
32 Id. 
33 Usage Tips, supra note 9. 
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20. Scotts has also obscured how its trap kills in order to profit from consumers' confusion. 

The company knows, or should know, that an ordinary consumer cannot evaluate the Kill & 

Contain without knowledge that many mice die in the trap from hypothermia, suffocation, or 

starvation. 

21. Scotts' misrepresentations and omissions relate to the Kill & Contain's efficacy and 

safety, and thus are presumed material. 34 Indeed, the Company acknowledges that safety and 

effectiveness are "key concerns" to its customers.35 The Kill & Contain's failure to produce a 

clean kill is also material since, as the Commission recently recognized, "for many consumers, a 

company's claim that its products are humane is important to their decision whether or not to 

purchase products from that company.,,36 Therefore, Scotts' misrepresentations and omissions tralpurc82.1
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by "l"awn care expert" Ashton Ritchie.38 In addition, consumers can view promotional videos 

posted to the Scotts website.39 

23. Beginning in September 2009, the company ran a 30-second commercial on HGTV, the 

Home & Garden Television network. HGTV is distributed to more than 99 million U.S. 

households and is one of cable's top-rated networks.4o The commercial, which is still available 

on Scotts' website, claims that the Kill & Contain is "guaranteed to kill the mouse .... Nothing 

to see, nothing to touch, you just throw it away. No mess. No drama.,,41 

24. The Company repeats this message on its sixty-four count, cardboard displays, which tout 

the Kill & Contain as the "no see," "no mess" solution to mouse problems. Scotts boasts that 

consumers "can't miss the displays" at The Home Depot,42 the largest home improvement 

retailer in the country. 

38 See Posting of Ashton Ritchie to Tips and Tricks for a Greener Thumb, 
http://www.scotts.com/smg/connectiblogslblogLawn.j sp?nav Id=page900087 &parentId=6000 11 
(follow November 2009 hyperlink; then follow "Body Count: 10" hyperlink) (Nov. 12, 2009, 
8:47 CST) [hereinafter Posting of Ashton Ritchie, Body Count 10]; id. (follow October 2009 
hyperlink; then follow "A Mouse in the House" hyperlink) (Oct. 10,2009, 10:14 CDT) 
!hereinafter Posting of Ashton Ritchie, A Mouse in the House]. 

9 See, e.g., Ortho Home Defense MAX Kill & Contain Mouse Trap Video, 
http://www.orthohomedefense.com/smg/learnlvideo/videoPage.jsp?detailId=13300040 (last 
visited June 11,2010); Home Safety Council Interview, 
http://www.orthohomedefense.com/smg/learnlvideo/videoPage.jsp?detailId=15200040 (last 
visited June 11,2010); Rodent Prevention Video, 
http://www.scotts.com/smg/learnlvideo/videoPage.jsp?detailId= 14300042 (last visited June 14, 
2010). 
4oHGTV, http://www.scrippsnetworksinteractive.com/our-brandslhgtv (last visited June 11, 
2010). 
41 Ortho TV 2009, Mouse Tale Video, 
http://www.scotts.com/smg/learnlvideo/videoPage.jsp?detailId=14200020 (last visited June 11, 
2010). 
42 Posting of kip at Scotts, Forum Moderator, to 
http://www.scotts.com/smg/learnlvideo/videoPage.jsp?detailId=13300040&tabs=reviews& 
(follow hyperlink to page 3) (Oct. 26, 2009, 10:25 CDT). 
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25. Scotts also pays companies like ARAcontent to distribute articles drafted by or on behalf 

of Scotts to newspaper publishers, who receive the copyright-free content at no cost. For 

instance, in April 2010, numerous small- and mid-sized newspapers ran the article "Spring 

Cleaning to Find Hidden Villains," which advised readers: 

If you find that mice have entered your home, choose an effective mouse trap like 
Ortho Home Defense MAX Kill and Contain Mouse Trap. This trap won't snap 
fingers or paws, so it's safe for use around children and pets, and it traps the dead 
mouse inside where you never have to touch it.43 

This marketing strategy is particularly invidious since it cloaks Scotts' profit-driven advertising 

in the mantle of respectable journalism. 

Scotts' Claims Regarding the Humaneness of the Kill & Contain Are 
Objectively and Demonstrably False and/or Misleading 

26. Scotts has disseminated advertisements and promotional materials, which lead reasonable 

consumers to believe that the Kill & Contain does not cause mice pain or suffering. Specifically: 

43 E.g., WEEKLY CALLISTOGAN (Cal.), May 30, 2010, 
http://www.weeklycalistogan.comlaralkitchen_bed_bath/l0025.txt (last visited June 11,2010); 
APEX HERALD (N.C.), May 11,2010, 
http://www.theapexberald.comlpages/full_ story/push ?article­
Spring+cleaning+to+find+hidden+villains%20&id=7161620&instance=kitchen (last visited June 
11,2010); THE PICKENS SENTINEL (S.C.), May 11,2010, 
http://www.theapexherald.comlpages/full_ story/push ?artic1e­
Spring+cleaning+to+find+hidden+villains%20&id=7161620&instance=kitchen (last visited June 
11,2010); DAILY TRlBUNE (Okla.), May 10,2010, 
http://www.dailytribune.comlaraikitchen_bed_bath/I0025.txt (last visited June 11,2010); 
BENTON COUNTY ENTERPRISE (Miss.), April 19, 2010, 
http://www.bentoncountyenterprise.comlaralkitchen_ bed _ bath/ 10025. txt (last visited June 11, 
2010); STILLWATER GAZETTE (Minn.), Apr. 19,2010, 
http://www.stillwatergazette.comlaralkitchen_bed_bath/10025.txt (last visited June 11,2010); 
PARIS BEACON NEWS (Ill.), April 19, 2010, http://parisbeacon.comlaralhow_toIl0025.txt (last 
visited June 11,2010); LEXINGTON CLIPPER-HERALD ON-LINE (Neb.), Apr. 19,2010, 
http://www.lexch.comlaralhealth_and_wellnessIl0025.txt (last visited 
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27. "For welfare reasons, only traps with the power and of a size and design appropriate to 

kill the target animal should be used.,,44 Scotts' statements that the Kill & Contain is "strong 

enough to take care of [ a] mouse" and that "the floor [of the trap] will snap up with enough force 

to kill" misrepresent the trap as one of a "power and of a size and design appropriate to kill" a 

mouse, and therefore suitable for those concerned with animal welfare. 

28. A common misperception is that the Kill & Contain is an old-fashioned snap trap 

enclosed in a plastic container.45 This leads consumers to believe that the trap is humane since 

"[t]he best snap traps kill instantaneously, and are thus good from a welfare perspective.'.46 

29. Indeed, numerous advertisements claim that the Kill & Contain is the "clean way to kill 

mice." A "clean kill" is one that kills quickly without leaving alive a crippled or wounded 

animal.47 One reasonable interpretation ofthese advertisements is that the Kill & Contain 

produces a "clean kill," rather than leaving mice to suffer prolonged deaths. 

30. This interpretation is justified since promotional materials represent that the Kill & 

Contain kills mice before the trap is disposed of. Statements such as the following mislead 

44 THE UNIVERSITIES FEDERATION FOR ANIMAL WELFARE (UF A W), GUIDING PRINCIPLES IN THE 
HUMANE CONTROL OF RATS 

HUts 



consumers who desire a clean kill into believing that live animals do not end up like refuse in a 

landfill: 

a. "Ortho Home Defense MAX Kill & Contain Mouse Trap kills and holds the mouse in an 

enclosed container .... ,,48 

b. "[T]he Ortho Home Defense MAX Kill & Contain Mouse Trap catches and kills the 

mouse in an enclosed container . ... ,,49 

c. "The Ortho Home Defense MAX Kill and Contain Mouse Trap ... traps the dead mouse 

inside . ... "so 

31. Materials also represent that the Kill & Contain's spririg mechanism-rather than 

starvation or suffocation-kills mice directly so that they do not suffer prolonged deaths. For 

instance: 

a. "The exclusive design kills and contains, so you never have to see or touch the dead 

mouse again."SI 

b. "Its new design encloses mice in a self-contained unit, shutting the entry way behind the 

mouse and killing it."S2 

32. Understanding that "there has been considerable ... public interest in the humane 

treatment of animals," Scotts has obscured how its trap kills in order to profit from consumers' 

48 Traps vs. Baits: Which Are Better?~ http://www.scotts.com/smg/home/homel.jsp (follow 
Learn hyperlink; then follow Learning Library hyperlink; then follow Critter Control hyperlink) 
(last visited July 13, 2010) (emphasis added). 
49 Mice: Killing, Controlling & Preventing Them, 
http://www.scotts.com/smg/solve/solution/solutionArticle.jsp?detailId=131 000 16 (last visited 
May 20, 2010) (emphasis added). 
so Spring Cleaning to Find Hidden Villains, supra note 43 (emphasis added). 
SI 2-Pack Package, supra note 1 (emphasis added). 
S2 Mice Can Spread Disease, Cause Fires, 
http://mpelembe.blogware.comlblog/_archives/2009/9122/4329265.html (last visited June 11, 
2010) (emphasis added) ("Source ScottsMiracle-Gro"). 
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confusion. 53 The company tells consumers: 'just push down this lever right here s 



trap in a horrible upside down [position] near suffocation.,,57 Fear and panic cause the mouse's 

organs to fail as his temperature falls. 58 

35. In many instances, rather than killing the mouse, the Kill & Contain leaves him 



injuries and exposure and 



mess. No drama.,,65 Scotts' promise that "you never have to touch or see [the mouse] when you 

dispose of it" is a centerpiece of its advertising campaign. 66 

37. The humaneness of the Kill & Contain is material to consumers. "Irrespective of the 

view on how to balance human and animal interests, there seems to be a consensus that animals 

should not be 





g. As others have said these do not kill the mouse in spite of what the package says. 
I have no problem with instant death for the creatures, but a long slow agonizing 
death is not good. 77 

h. If you're a catch and release fan, buy a real catch and release trap. If you want 
dead mice, buy the d-CON trap. Stay away from the Ortho Home Defense MAX, 
it's neither humane nor effective.78 

1. If you happen to catch a large mouse, you'll likely never get it out of the trap. If 
you forget to check the trap, the mouse will eventually die a very, very slow 
death. This is definitely not a "humane" friendly trap and I'd highly discourage 
anyone from purchasing it. A much more effective product is the d-CON 00027 
Ultra Set Covered Mouse Trap. These traps quickly kill the trapped mouse 

79 

J. I'm truly disappointed that there isn't an immediate, HUMANE termination. I'm 
no animal rights activist but [] mice are very hearty and can survive days without 
food or water. . .. [K]illing them by breaking their neck[s] is [] much more 
h 80 umane .... 

k. Bought 2 traps because label says "traps and kills." It didn't say the mouse 
starves to death in a landfill! Inhumane way to kill mice!81 

1. I'll stick to the old type that slams them instantly. No muss, no fuss, and by all 
means more humane. 82 

m. False advertising. Take the word kill off the gackage. It kills eventually I guess 
after they starve to death if you wait that long. 3 

77 Posting of Corliss O'Bryan "compulsive reader" to http://www.amazon.com!Scotts-03201 10-
2PK -Mouse-Trap/product-
reviews/BOO 1 H 1 HHYS/ref=cm _ cr -pr _link _ 2?ie=UTF8&showViewpoints=0&pageNumber=3 
~Oct. 22, 2009). 
8 Posting of Dave Braunschweig, supra note 57. 

79 Posting of Jeff Chambers to http://www.amazon.com!Scotts-0320110-2PK-Mouse­
Trap/product-reviews/BOOIHIHHYS/ref=cm_cr-'pr_link_1 ?ie=UTF8&showViewpoints=0 (July 
6,2009). 
80 Posting oflovas84, supra note 59. 
81 10:17 CST Posting of ani mall over, supra note 59. 
82 Posting of animallover to 
http://www.scotts.com!smgllearnlvideo/videoPage.jsp?detailld=13300040&tabs=reviews& 
(follow hyperlink to page 2) (Dec. 17,2009, 19:10 CST) [hereinafter 19:10 CST Posting of 
animallover] . 
83 Posting of bradhar to 
http://www.scotts.com!smgllearnlvideo/videoPage.j sp? detailld= 13 3 00040&tabs=reviews& 
(follow hyperlink to page 2) (Nov. 16,2009,21:49 CST). 
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n. I originally got these traps because I thought they would be 



t. I saw a television ad for this product the morning after a mouse was in our 
basement . . .. I was going to buy this product because I thought it would be a 
humane method to eliminate any additional mice-until I read the reviews. I 
understand we're talking about a mouse, and it's a rodent, and I don't want it in 
my house; but I also can't be cruel to a living thing, even if it's a mouse. If your 
product would kill the mouse immediately, fine; but trapping it to suffer a slow 
death? No, absolutely not.90 

39. Scotts recognized customers' concern with the mouse's prolonged suffering when it 

purportedly "improved [its] traps to 



b. "[I]t's a new kind of mousetrap from Ortho. Home Defense MAX. It's guaranteed to kill 

the mouse. Just push down this lever right here and it does the rest. Nothing to see, 

nothing to touch, you just throw it away. No mess. No drama.,,94 

c. The Kill & Contain is "strong enough to take care of my mouse .... [T]he floor will snap. 

up with enough force to kill.,,9; 

d. "[T]he Ortho Home Defense MAX Kill & Contain Mouse Trap catches and kills the 

mouse in an enclosed container, so you never have to touch or see it when you dispose of 

e. "Its new design encloses mice in a self-contained unit, shutting the entry way behind the 

mouse and killing it. A one-touch, easy-to-set lever on the side of the trap shows users 

when a mouse has been caught. The entire trap then gets thrown away, so users don't 

have to touch or see the mouse inside.'.97 

f. "NO SEE, NO MESS DISPOSAL.',98 

g. "Ortho Home Defense MAX Kill & Contain mouse traps are enclosed, so you never have 

to see or touch the dead mouse.,,99 

h. "Ortho Home Defense MAX Kill & Contain Mouse Traps kills and holds the mouse in an 

enclosed container, so you never have to touch or see it when you dispose of it."IOO 

94 Mouse Ta1e Video, supra note 41. 
9; Home Safety Council Video, supra note 39. 
96 Mice: Killing, Controlling & Preventing Them, supra note 49. 
97 Mice Can Spread Disease, Cause Fires, supra note 52. 
98 2-Pack Package, supra note l. 
99 Treatment Tips for Killing Mice and Rats, supra note 37. 
100 Traps vs. Baits: Which Are Better?, supra note 48. 
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1. 



through the trap or force open the bait door to escape, although they too may become injured in 

the trap or 

t0.0138m2681.092 095>o2Tc 1.51





44. Acknowledging these defects, Scotts purportedly improved the Kill & Contain in January 

2010 by strengthening the spring mechanism to kill mice more quickly.116 However, the new 

and "improved" Kill & Contain is much like the old Kill & Contain: it fails to kill or contain 

. I 117 consIstent y. 

4S. Scotts' misrepresentations are material. The Company acknowledges that the desire not 

"to touch or even see the dead mouse" is one of consumers' "key concerns" in selecting a trap. 118 

To kill and contain is the raison d'etre ofthe Kill & Contain, and clearly its failure to perfonn 

these basic functions affects a consumer's choice of mouse trap. 

Scotts Claims Regarding the Kill & Contain's Safety for Use around Children are 
Objectively and Demonstrably False and/or Misleading 

46. Finally, Scotts misrepresents that the Kill & Contain is suitable for use around children, 

and fails to disclose material facts concerning the trap's safety. For example: 

a. "Protecting your yohomc o n c e r n i s i j 
 - 0 5  T c  1 1 . 1 1 0 7  0  0  t h e  



d. "This trap won't snap fingers or paws, so it's safe for use around children and pets, and 



49. The Kill & Contain presents a danger to children by restraining mice without killing 

them. Because consumers are led to believe that the Kill & Contain kills and contains, parents 

feel comfortable leaving the trap in areas that are accessible to young children. Understandably, 

however, mice often become aggressive as their anxiety increases and a frightened mouse may 

bite or scratch a child who pokes his finger into the trap or treats the mouse like a toy. 

50. Additionally, children are familiar with domestic mice as companion animals in the 

classroom or in friends' homes. Cartoons such as Mickey Mouse, Cinderella, and Ratatouille 

introduce mice to children as furry friends. StuT63.61.5 0 2tac3.4bnr7n
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Many children have not yet learned to place moral boundaries between themselves and other 

animals, and thus are more likely to relate to, and empathize with, animals than are adults. 129 

Given this connection, scenes such as the following would traumatize most children: 

a. I caught the mouse! However, thank G_d my wife didn't see the carnage. I was 
shocked to see the poor mouse % of the way out of the bait side of the trap. How 
did he break through that wall? There was blood all over my counter top! of 



recent study finding that safety is paramount to parents in choosing a trap.134 If parents knew 

that the product exposed their children to the risk of injury and trauma, they would run, not walk, 

away from the Kill & Contain. 

REQUESTED RELIEF 

52. Consumers would shun the Kill & Contain if they knew the truth: that it is a cruel, 

unsafe, and defective product that utterly fails to live up to its name. Scotts should immediately 

stop the manufacture of the Kill & Contain and pull the devices from store shelves 

53. This Complaint is not a plea to penalize producers of "kill" mousetraps, or to ban their 

production. PET A readily acknowledges that this is not the appropriate forum for seeking such 

relief. What this Complaint does request, however, is that Scotts be held accountable for selling 

a defective product that causes unnecessary suffering and is inappropriate for families, contrary 

to the company's claims. Consumers have a right to know that the Kill & Contain is inhumane, 

ineffective, and traumatizing to children. 

54. As the above documented statements and omissions demonstrate, Scotts' claims are false 

and misleading in violation of the Act, causing injury to a large number 3 0 Td
(a )Tj
0.0065 7d
(number )Tj
0.1.29 5 Td
(3 0 Td
c)Tj
0.014 Tc 4.9208 0 Td
7this  



disseminated; (4) require Scotts to disclose how the trap kills in its advertising and labeling; and 

(5) impose all other penalties as are just and proper. 

DATED July 15,2010. 

People for the Ethical Treatment of Animals (PET A) 
Representing mor{! than 2 million PET A members and 
supporters. 
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TREATMENT TIPS 
• For best results. place 2 Kill & Contain™ Mouse Traps 

5-10 feet apart near mouse activity: 
• Target areas with high mice activity such as: near 

refrigerators,stoves, pantries, between washers and 
dryers or along baseboards. 

• limit all competitivef01ld sources in your home. Store 
food in sealed containers, including dog and bird food. 

MOUSE PREVENTION TIPS 
Mice venture into your home to find food and heat. Stop 
invasions before they happen by following these handy tips: 
• Cover all openings into your home. Ensure stove and 

dryer vents are tightly sealed. 
• Store food in sealed containers, including dog and 

bird food. 
• Keep garbage can lids. tightly dosed. 

Ortho Home Defense Max Kill & Contain 
~fouse Trap 
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November 30, 2009 

James Hagedorn 
Chairman and CEO 
Scotts Miracle-Oro Company 
14111 Scottslawn Rd. 
Marysville, OH 43041 

1 page via fax: 937-644-7614 

Dear Mr. Hagedorn: 

I'm writing on behalf of People for the Ethical Treatment of Animals (PETA) and 
our 2 million members and supporters worldwide. We've received complaints 
from your consumers about the Ortho Home Defense Max Kill and Contain 
Mousetrap. This trap does not kill mice instantly, and Ortho encourages 
consumers to throw the trap in the trash once a mouse is immobilized inside, 
condemning these gentle creatures to a slow, terrifying death from suffocation or 
dehydration, something that would likely be found to violate prohibitions against 
"unnecessary suffering" in mc;my states' anti-cruelty statutes. Please immediately 
stop the manufacture of the Kill and Contain Mousetrap and pull these devices 
from store shelves. 

Death by suffocation is not a humane way to die, and we believe that, among 
other statutes, this trap could be found by a court to violate the Ohio criminal anti­
cruelty statute), which prohibits the impounding or confining of an animaI­
including rodents-without supplying the animal with a sufficient quantity of 
wholesome food and water. Ohio case law has held that passive cruelty to animals 
or neglect-such as the kind encouraged by selling or using the Kill and Contain 
Mousetrap--constit6 TmT

cruelty 

to animals 



mice from entering homes, and there are a variety of live traps available that allow consumers to 
safely remove mice from the indoors and place them outside. 

Please let us know right away that you will be discontinuing the Kill and Contain trap so that we 
may allay the concerns of our members and the horrified consumers who have contacted tis 
about this product. 

Sincerely, 

Tracy Reiman 
Executive Vice President 
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AFFIDAVIT 

I, Tory Leggett, declare under penalty of perjury of the laws of the State of Wisconsin that the 
following is true and correct: 

1 .. On or about April 7, 2010, my husband, Jeff Wood purchased a twin pack of Ortho Home 
Defense Max Kill & Contain Mouse Traps from Lowe's Home Center, Inc. at 
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Jeffrey S. Kerr 
General Counsel and 
Vice President of Corporate Affairs 
(202) 540-2171 
J effK@petaf.org 

June 21, 2010 

James Hagedorn 
Chairman and CEO 
Scotts Miracle-Gro Company 
14111 Scotts lawn Rd. 
Marysville, OH 43041 

VIA FACSIMILE: 937-644-7614; 
AND FIRST CLASS MAIL 

Re: Deceptive advertising of Kill & Contain Mouse Trap 

Dear Mr. Hagedorn, 

I am general counsel to PETA and I am writing to follow up on your company's 
December 7, 2009 response to PET A Executive Vice-President Tracy Reiman's 
letter regarding the Ortho Home Defense MAX Kill & Contain Mouse Trap, and . 
to request that you immediately cease disseminating false and misleading 
statements regarding this product, issue a statement that will correct consumer 
misapprehensions that have resulted from Scotts' false and misleading 
statements regarding this device, cease the trap's production, and issue a recall 
for all Kill & Contain Mouse Traps remaining on store shelves. 

In addition to our belief that the use of the Kill & Contain mouse trap violates 
cruelty to animals statutes in states that do not specifically exempt rodent 
trapping, we believe that your advertisements of the trap, consisting of packing, 
commercials, and public statements violate both federal and state consumer 
protection laws. Given these circumstances, PET A was shocked to learn that 
your "Safer Schools" program would place 16,000 of these traps in elementary 
schools across the country - potentially exposing children to the "carnage" one 
reviewer described, or to the struggles of mice who have been trapped and 
possibly injured, but are unable to escape from this device. Your efforts to 
remove this product from store shelves and halt the misleading advertising are all 
the more urgent given this potential risk to children. PET A is prepared to pursue 
this matter should Scotts continue to distribute this inherently ineffective and 
inhumane device, which you have unfairly and deceptively marketed to 

.0002 Tc 3.2410 Td
(exj
-0.0351Program )Tj
0.0132 Tc ve or arevely and 
deceptiv



Federal Trade Commission (FTC) Act: Unfair Methods of Competition Unlawful1 

Section 5 of the FTC Act declares that "[u]nfair methods of competition in or affecting 
commerce, and unfair or deceptive acts or practices in or affecting commerce" are unlawful. 
Deception occurs if there is a representation, omission, or practice that is likely to mislead the 
consumer from acting reasonably under the circumstances, to the consumer's detriment. A 
misrepresentation is material if it is likely to affect a consumer's choice regarding a product. 
Scotts' representations are intended to create, and have created, a reasonable and justifiable 
belief in consumers that the Kill & Contain is a quick, effective, and humane way of eliminating 
mice from their homes--one that is family-friendly and appropriate for ·small children. 

As set out below, Scotts' representations are demonstrably false and misleading: 

• Misrepresentations 
o "[I]t's a new kind of mousetrap from Ortho. Home Defense MAX. It's 

guaranteed to kill the mouse. Just push down this lever right here and it does the 
rest. Nothing to see, nothing to touch, you just throw it away. No mess. No 
drama.,,2 

o "The floor will snap up with enough force to kill."3 
o "[OJur new Kill & Contain Mouse Trap that kills mice the drama-free way so 

you don't have to see or touch them.,,4 -
o "Our enclosed trap and patented springboard technology is safe to use around 

kids and pets."; 
• Facts 

o Although Scotts markets the Kill & Contain trap as safe to use around children and 
companion animals, because the trap does not kill instantly, it forces deceived 
consumers to interact with the mouse when they, in order to comply with the law and 
basic standards of decency, release the mouse who has been trapped and not killed in 
this ineffective device, or have the mouse euthanized, or when the mouse escapes 
through the bait door--a flaw in the trap about which consumers continue to complain 
despite Scotts' redesign. 

o Because parents are led to believe that the device '"kills and contains," they feel 
comfortable leaving -the trap in areas that are accessible to young children. 
Understandably, mice often become aggr~ssive as their anxiety increases, and a 
frightened or injured mouse may bite or scratch a child who pokes his finger into the 
trap or treats the trap like a toy. 

115 USC § 45. 
2 Mouse Tale (Scotts 2009), available at http://www.scotts.com/smg/learnlvideo/videoPage.jsp?detailId=14200020 
(commercial from the company's 2009 television campaign for Ortho products). 
3 Home Safety Council Interview (undated), available at http://www.scotts~com/smg/learn/video/videoPage.jsp? 
detailId=15200040&subNavld=16900oo8&navld=16900002&parentId=100006 (promotional video for Kill & 
Contain Mouse Trap). 
4 ORTHO Home Defense Max, Home Defense Mouse -& Rat Control Product Usage, http://www.ortho 
homedefense.comlsmglbrandlhomedefense/mouse-rat-controVusage (last visited June 21, 2010). 
s ORTHO Home Defense Max Kill & Contain Mouse Trap Video, Video, http://www.scotts.com/smg/learnl 
video/videoPage.jsp?detailId=13300040&subNavId=11200004&navId=300030&parentId=1 00006 (last visited June 
21,2010). 

2 





• Facts 
o Scotts has continued to mislead and deceive consumers despite the fact that many 

consumers specifically complained to the company of having been misled, or of being 
confused by the Kill & Contain mouse trap's advertising. 

o Despite Scotts' claim that it redesigned its trap to "kill the mice more quickly" 
numerous consumer complaints have been posted since January 22, 2010 on Scotts' 
website and others; such as Amazon. com, and AceHardware.com. These reports 
combined with the two independent Scotts telephone customer· service 
representatives' statements that mice captured in the newly designed traps would 
likely die as a result of suffocation or hypothermia, confirm that the "improved" kill 
& Contain mouse trap is still far too weak to quickly and effectively kill mice. 

If you intend to comply with the law, and, as Senior Vice-President for Consumer Affairs, Jim 
King claims, you "respect the opinion of [y]our consumers," you will immediately cease 
production of this inherently and needlessly cruel device, cease disseminating false and 
misleading statements about this device, and institute a marketing campaign intended to correct 
consumers' misapprehensions that have resulted from Scotts' false and misleading statements. 
Please respond by Friday, July 2, 2010 with- specific details of the timeline in which you will 
cease production of the Kill & Contain Mouse Trap and puonf 0 >>BD
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