
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION

Plaintiff,
v.

Civil Action No. 1:08-cv-00244 (JDB)

CEPHALON, INC.

Defendant.

FEDERAL TRADE COMMISSION’S OPPOSITION 
TO CEPHALON’S MOTION TO TRANSFER

Transfer and consolidation or coordination of the FTC’s enforcement action with related

private actions in Pennsylvania is contrary to public policy.  That policy, embodied in the statute

governing multidistrict litigation, 28 U.S.C. § 1407 (2000), rests on the public interest in

expedited resolution of government antitrust actions that seek to stop ongoing anticompetitive

conduct harming consumers.  To further this public interest, Congress provided that government

antitrust suits be afforded special status, to avoid the risk that coordinating or consolidating them

with private antitrust actions might delay relief for the public.  Cephalon dismisses the policy

reflected in Section 1407 as being of “no relevance” here on the ground that its current motion

seeks only transfer and the transferee court will decide whether to consolidate the cases.  But the

public interest that Congress sought to protect by exempting government antitrust actions from

the multidistrict litigation rules is plainly implicated when a defendant tries to use a two-step

process to circumvent that exemption.   

Case 1:08-cv-00244-JDB     Document 8      Filed 03/06/2008     Page 1 of 15





1           Cephalon 8-K at 3 (filed March 23, 2007) (stating that a possible FTC challenge
to Cephalon’s patent litigation settlements “would take many years to resolve, and therefore []
the final resolution of this matter will not have a material adverse impact on [Cephalon’s]
business.”), available at
http://www.sec.gov/Archives/edgar/data/873364/000110465907021799/a07-8836_18k.htm (last
visited March 6, 2008); see also Cephalon Q2 2006 earning call transcript at 21-22 (August 3,
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complaints for failure to state a claim, and have refused to comply with plaintiffs’ discovery

requests while the dismissal motions are pending.  Taus Decl. ¶¶ 8, 10.  The dismissal motions

contend that the private plaintiffs lack antitrust standing to maintain the suits.  Taus Decl. ¶ 9.  In

addition, the defendants claim that mere possession of a patent, even though untested in the

courts, provides a broad antitrust immunity that allows a patent holder with monopoly power to

grant would-be competitors a share of the monopoly profits in exchange for a promise to stay off

the market for the life of the patent.  

Although briefing on the motions to dismiss was completed more than a year ago (in

January 2007), oral argument has yet to be scheduled.  Taus Decl. ¶ 8.  Likewise, briefing on

plaintiffs’ motion to compel responses to discovery has been completed for over a year, but the

motion remains unresolved.  Taus Decl. ¶ 10.  Cephalon suggests that the court in the Eastern

District of Pennsylvania is already familiar with the issues raised by the FTC’s case, but nothing

in the proceedings in the private cases indicates that is so.  

Thus, although the private damage suits were filed before the FTC’s suit, these actions

are far behind the FTC in trial preparation.  The private damage actions were filed based on

publicly available information after learning of Cephalon’s agreements with the generic firms in

early 2006.  Taus Decl. ¶ 2.  The FTC filed its case after an investigation that spanned a year and

a half and included internal business documents from Cephalon and generic firms, as well as 24

investigational depositions.  Declaration of Saralisa C. Brau (“Brau Decl.”) ¶¶ 2, 5-6.  The

private plaintiffs have had no discovery.  Indeed, they do not even have copies of the challenged

agreements.  Taus Decl. ¶ 10.

The private actions raise numerous complex issues that are irrelevant to the FTC’s case

but will require substantial time to resolve, for example:  whether the various classes of plaintiffs
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4(...continued)
tolling the statute of limitations for private plaintiff antitrust damages action under the Clayton
Act).

6

The legislative history of Section 1407 demonstrates Congress’s concern with delaying

government enforcement suits: 

To treat the Government differently is not arbitrary, for the purpose of the
governmental suit normally differs from that of a private suit; the Government
seeks to protect the public from competitive injury, while private parties are
primarily interested in recovering damages for injuries already suffered.

H.R. Rep. No. 90-1130, at 8 (1968), reprinted in 1968 U.S.C.C.A.N. 1898, 1905 (letter of

Deputy Attorney General Ramsey Clark, incorporated into Report).  Significantly, Congress was

well aware that forbidding consolidation and coordination would occasionally impose a burden

on defendants: 

[E]xempting the Government from this legislation may occasionally burden
defendants because they may have to answer similar questions posed both by the
Government and by private part[ies].  

Id.  Nonetheless, Congress concluded that the potential burden on private defendants from

duplicative discovery was “justified by the importance to the public of securing relief in antitrust

cases as quickly as possible.”  Id.

II. The public policy against combining government antitrust actions with private
damage actions is both relevant and compelling here



5 See Def. Mot. at 11, n. 9 (issue of consolidation or coordination among the
actions “can (and should) be addressed by the Eastern District of Pennsylvania court after
transfer”). 

6 Id.

7 Cephalon erroneously characterizes Comptroller of the Currency v. Calhoun First
Nat’l Bank, 626 F. Supp. 137 (D.D.C. 1985), as a civil antitrust action that was transferred to



8 See SEC v. Hart, No. 78-65, 1978 U.S. Dist. LEXIS 17506 at *4-5 (D.D.C. May
26, 1978) (denying transfer of case where judicial economy would not be served because
government action would not likely be consolidated with related cases in transferee forum);
Polychrome Corp. v. Minnesota Mining and Mfg. Co., 259 F. Supp. 330, 333-334 (D.C.N.Y.
1966) (denying transfer of antitrust case to forum where government antitrust suit pending, in
part because cases were different and it was unlikely that cases would be consolidated for trial if
transferred).

8

Dentsply, 190 F.R.D. at 144.

Absent consolidation or coordination with the various private cases, the judicial

efficiencies that Cephalon claims justify transfer are unlikely to be significant.8  And, given the

circumstances here, the potential for slowing down the FTC case is substantial.  As was noted at

the outset, the private cases were filed on the basis of publicly available information and

plaintiffs have had no discovery.  The FTC, in contrast, already has the fruits of its year and a

half investigation, including internal business documents from Cephalon and generic firms, as

well as over twenty witness transcripts.  Furthermore, the presence of numerous issues unique to

the private damage actions (including class certification and calculation of damages), as well as

the numerous parties on both sides, will inevitably make the proceedings in the private cases far

more complex and time consuming than what is required by the FTC’s relatively streamlined

suit.  

Whatever modest litigation efficiencies might be achieved from transfer here do not

justify the substantial likelihood of delay in the government case.  Indeed, the Dentsply court,

after finding that “the standard factors . . . would counsel consolidation in this case,” nonetheless

declined to consolidate in light of the overriding public policy interest.  Dentsply, 190 F.R.D. at

143.  As the Dentsply court explained, Congress wisely precluded an individual case-by-case

balancing of litigation efficiencies against delay:   
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9 Cephalon cites three cases in which the court identified the risk of inconsistent
judgments as a factor in granting transfer.  Def. Mot. at 12.  None involve government antitrust
enforcement, and all involve circumstances not present here.  Reiffin v. Microsoft Corp., 104 F.
Supp. 2d 48, 53 (D.D.C. 2000), granted a transfer to a district in which the same plaintiff had
already litigated and lost identical claims against the same defendant.  



11 See also Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255-56 (1981) (“there is
ordinarily a strong presumption in favor of the plaintiff’s choice of forum”); FC Inv. Group LC
v. Lichtenstein, 441 F. Supp. 2d 3, 12-13 (D.D.C. 2006) (same).

10

The “clear public policy of prioritizing prompt judicial resolution of Government

antitrust claims to provide expeditious relief to the public” is particularly compelling under the

circumstances presented here.  Dentsply, 190 F.R.D. at 145.  As noted above, the ongoing harm

from denying consumers access to generic versions of Provigil is clear, direct, and predictable,

and amounts to hundreds of millions of dollars in increased drug costs each year.  These higher

costs fall on patients, public and private health plans, and taxpayers, who ultimately foot the bill

for government drug benefit programs.  These facts reinforce the wisdom of the congressional

policy granting special status to government antitrust enforcement actions.



12 See, e.g., United States v. Brown Univ., 772 F. Supp. 241, 242 (E.D. Pa. 1991)
(denying transfer motion because a government’s choice of forum in an antitrust suit is entitled
to “heightened respect”); Expoconsul Int’l, Inc. v. A/E Sys., Inc., 711 F. Supp. 730, 735
(S.D.N.Y. 1989) (denying transfer motion, in part, because defendant’s burden to overcome
plaintiff’s choice of forum is “especially heavy in antitrust suits”) (quoting Star Lines, Ltd. 442
F. Supp. at 1207).

13 Compare FTC Act, 15 U.S.C. § 53(b)(2) (“Any suit may be brought where . . .
[the] corporation resides or transacts business, or wherever venue is proper under section 1391 of
title 28.”) with Clayton Act, 15 U.S.C. § 22 (2000) (“Any suit . . . under the antitrust laws against
a corporation may be brought not only in the judicial district whereof it is an inhabitant, but also
in any district wherein it may be found or transacts business . . .”).

14 See, e.g., FTC v. Mylan Labs., Inc., 62 F. Supp. 2d 25 (D.D.C. 1999); FTC v.
Warner Chilcott Holdings Co., Civ. Action No. 1:05-CV-2179-CKK (D.D.C. 2005); FTC v.
Perrigo Co., Civ. Action No. 1:04-CV-1397 (D.D.C. 2004) (stipulated judgment).

11

forums in which to sue.12  The FTC’s venue provision, 15 U.S.C. § 53(b)(2) (2000), is at least as

broad as the Clayton Act’s.13 

Notwithstanding these well-established principles, Cephalon urges this Court to nullify

the FTC’s forum choice here, charging that the FTC filed its complaint in this District, rather

than in the Eastern District of Pennsylvania where several private actions are pending, as part of

some Machiavellian ploy to maximize its “bites at the judicial apple.”  Def. Mot. at 12-13.  But

the FTC should hardly be expected or required to abandon its prosecutorial judgment simply

because some private plaintiffs happened to reach the courthouse steps first.  Moreover, the

FTC’s decision to sue in the District of Columbia is neither remarkable nor unusual.  The

Commission routinely files antitrust enforcement actions in the District of Columbia, particularly

when the impact of the challenged conduct, such as here, is felt by consumers on a nationwide

scale.14
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15 Toledano v. O’Conner, 501 F. Supp. 2d 127, 156 (D.D.C. 2007) (Bates, J.)
(denying transfer because defendant failed to show that considerations of convenience and
interests of justice warranted it); Thayer/Patricof, 196 F. Supp. at 37 (denying transfer because
defendants did not meet “heavy burden of establishing that [plaintiff’s] choice of forum should
be disturbed”); FC Inv. Group LC, 441 F. Supp. at 14 (denying transfer because defendant did
not meet their “burden of showing that the balance of convenience of the parties and witnesses
and the interest of justice are in their favor”); Green v. Footlocker Retail, Inc., No. 04-1875,
2005 U.S. Dist. LEXIS 11190, at *8 (D.D.C. June 3, 2005) (denying transfer);  Shapiro, Lifschitz
& Schram, P.C., 24 F. Supp. at 73 (denying transfer because “defendants have failed to meet the
heavy burden of demonstrating that transfer is warranted”); Air Line Pilots Ass’n v. Eastern Air
Lines, 672 F. Supp. 525 (D.D.C. 1987) (denying transfer).

12

B. Convenience of the parties and witnesses does not support transfer

To overcome the strong presumption in favor of the FTC’s forum choice, Cephalon

“bear[s] a heavy burden of establishing that [this choice] is inappropriate” and that transfer is

necessary.  Thayer/Patricof, 196 F. Supp. 2d at 31 (quoting Pain v. United Techs. Corp., 637

F.2d 775, 784 (D.C. Cir. 1980)).  To satisfy this burden, Cephalon must do more than merely

suggest that another forum “may be superior to that chosen by the plaintiff.”  Shapiro, Lifschitz

& Schram, P.C. v. R.E. Hazard, Jr., 24 F. Supp. 2d 66, 71 (D.D.C. 1998).  Cephalon must show

that “the private and public interest factors clearly point towards trial in the alternative forum.” 

FC Inv. Group LC, 441 F. Supp. 2d at 13-14.  This Court has routinely denied requests to

transfer based on a defendant’s failure to meet this heavy burden.15

On the last page of its motion – almost as an afterthought – Cephalon finally tries to

satisfy this burden, arguing that the convenience of the parties and witnesses “clearly favors

transfer.”  Def. Mot. at 14.  As support for this claim, Cephalon states that the Eastern District of

Pennsylvania would be more convenient because seven of its current employees who may be

witnesses at trial reside in that forum.  Zakreski Aff. ¶ 12-13.  Of course, transfer to the

defendant’s home district would always be more convenient for the defendant.  But, as this Court

has noted before, the critical factor for a Section 1404(a) transfer request is not whether certain
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19 Thayer/Patricof, 196 F. Supp. 2d at 33 (the moving party “must demonstrate . . .
whether [a] witness is willing to travel to a foreign jurisdiction”); FC Inv. Group LC, 441 F.
Supp. 2d at 14 (moving party must demonstrate that witnesses are unwilling to testify in the
transferor forum); Shapiro, Lifschitz & Schram, P.C., 24 F. Supp. 2d at 72 (D.D.C. 1998)
(denying transfer request, in part, because defendant failed to show that non-resident witnesses
would not appear).  

20 See Thayer/Patricof, 196 F. Supp. 2d at 34.

14

well as other generic companies blocked from competing with a generic version of Provigil as a

result of Cephalon’s anticompetitive conduct.  Brau Decl. ¶¶ 8-18.  Some of these potential non-

party witnesses are located within the subpoena power of the District of Columbia.  Brau Decl.

¶ 12.  Most of these potential non-party witnesses, however, are scattered around the country, far

from either the District of Columbia or the Eastern District of Pennsylvania.  Brau Decl. ¶¶ 8-18

(identifying potential witnesses in locations including California, Michigan, Vermont, Illinois,

and Ontario, Canada).  

Cephalon does not show – as it must to justify transfer – that these potential non-party

witnesses would be unwilling to testify in the District of Columbia.19  Nor does Cephalon

suggest that those potential witnesses residing outside either jurisdiction would, for some reason,

be more willing to travel and appear to testify in the Eastern District of Pennsylvania than in the

District of Columbia.  Finally, even if certain witnesses were unwilling to appear, that alone does

not warrant transfer because parties can use videotaped depositions to capture their testimony.20 

For all these reasons, Cephalon has failed to show that the convenience to the parties and

witnesses and the interests of justice clearly point towards the Eastern District of Pennsylvania.



15

defendants are trumped by an unwillingness to countenance delay in the prosecution of

Government antitrust litigation.”  Dentsply, 190 F.R.D. at 146.  Accordingly, Cephalon’s motion

to transfer should be denied.

Dated: March 6, 2008 Respectfully Submitted,

       /s/  Markus H. Meier      
MARKUS H. MEIER (DC Bar # 459715)
BRADLEY S. ALBERT
SARALISA C. BRAU
JEFFREY C. BANK
ALPA D. GANDHI (DC Bar # 498746)
Attorneys for Plaintiff
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
Telephone:  (202) 326-3759
Facsimile:  (202) 326-3384
mmeier@ftc.gov

Case 1:08-cv-00244-JDB     Document 8      Filed 03/06/2008     Page 15 of 15


