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This has been the regular practice followed by the Commission in other similar cases 

where it has sought a preliminar injunction in federal court. In these cases, recognzing the 

principles discussed above, the Commission has typically delayed even filing the administrative 

complaint until the preliminary injunction motion has been decided (and in some cases has never 

even fied an administrative complainti or, in the few cases where it did fie an administrative 

complaint, has either failed to oppose or affirmatively sought an administrative stay.3 !ndeed, in 

one recent case, Complaint Counsel argued that a stay was appropriate because the outcome of 

the preliminar hearing would affect both the scope of discovery needed and the need for further 

administrative action, noting that "(tJhis Court, as well as the paries themselves, . . . wil be in a 

substantially better position to determine the remaining discovery needs for this proceeding at 

the conclusion of the federal court hearing. In re Arch Coal, Inc. Docket No. 9316, Complaint 

Counsel' s Reply In Support Of Motion To Stay This Proceeding Or, !n The Alternative, To Stay 

Discovery (May 25 2004) at 1-2. We are aware of no instance in which the paries have 

engaged in substantial discovery in an FTC administrative proceeding while also litigating a 

preliminary injunction action in federal court. 
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Commission conduct, is to stay discovery in this action until the federal court has resolved the 

preliminar injunction motion. After the federal cour has ruled on the emergency action that the 

FTC initiated there, the Commission must consider whether to continue with the administrative 

proceeding. If it decides to do so, then the Hospitals wil have the option to elect fast-track 

treatment in the administrative proceeding, and the paries and the presiding ALJ can determine 

what discovery is appropriate in the administrative proceeding in light of the evidentiar record 

the paries have developed in the federal court action. 

InII. Al Events. The FTC' s Discoverv Here Is Premature 

Complaint Counsel' s service of discovery in this action, before Respondents have 

answered the complaint and before the parties have exchanged initial disclosures and participated 

in a scheduling conference, is contrary to the procedures envisioned in the FTC' s Rules of 

Practice. The Rules of Practice contemplate that all discovery-related matters originate with, and 

proceed based on, a distinct timeline following the filing of the answer. Five days after the filing 

of the answer, the parties are required to submit initial disclosures. 16 C. R. ~ 3.31 (b). Then 

(nJot later than fourteen (14) days 
 after the answer is filed by the last answering respondent 

there is to be a scheduling conference in which "a schedule of proceedings" and "possible 

limitations on discovery" are addressed. 16 C. R. ~ 3.21(b) (emphasis added). The parties are 

to meet and confer in advance of the scheduling conference to discuss, among other things, their 

claims and defenses and a proposed discovery schedule. 16 C. R. ~ 3.21(a). The complaint in 

this action was served on Respondents on May 12, 2008; under Rules 3. 12 and 4.4(a), 

Respondents ' answers are due on June 2 2008. 16 C.F.R. ~~ 3. 12(a), 4.4(a). Intial disclosures 

have not yet been exchanged, and the rules provide that the meet and confer in advance of the 
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a corporation, and
 

PUBLIC
 
Prince Wilam Health System, Inc.
 
a corporation.
 

ORDER 

Upon consideration of Respondents ' Motion To Stay Discovery And All Other Aspects 

Of This Proceeding Pending Resolution Of Preliminar Injunction Action, and all related 

briefing and authorities cited therein, it is hereby ordered that: 

Respondents ' Motion is GRANTED; and 

Discovery in this action, and all other aspects of this administrative proceeding, 

are immediately 
 STAYED pending resolution of the preliminary injunction action 

brought by the Commission and the Commonwealth of Virginia in the United 

States District Cour for the Eastern District of Virginia, Case No. :08CV 460

CMH/JF A. 

ISSUED: May -' 2008 

The Honorable J. Thomas Rosch 
Administrative Law Judge 
Federal Trade Commission 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 23 2008, I served the attached Respondents ' Motion 
to Stay Discovery and all other Aspects of Ths Proceeding Pending Resolution of Preliminar 
Injunction Action upon the following: 

Via Hand-Deliverv 
Hon. J. Thomas Rosch 
Administrative Law Judge 
Room H-528 
600 Pennsylvania Avenue, N. 
Washington, DC 20580 

Via Electronic Mail and Hand-Deliverv 
Albert Kim 
Bureau of Competition 
Federal Trade Commission 
601 New Jersey Avenue, N. 
Washington, DC 20580 

Donald S. Clark
 
Secretary of the Commission
 
Offce of the Secretar 
Federal Trade Commission
 
Room H- 135
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