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STIPULATED FINAL JUDGMENT AND 
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2. The acts and practices of Defendants are in or 

affecting commerce, as defined in Section 4 of the FTC Act, 15 

u.S.C. § 44. 

3. The Complaint states a claim upon which relief can be 

granted under Sections 5{a) and 12 of the FTC Act, 15 u.s.c. §§ 

45(a) and 52, and the Commission has the authority to seek the 

relief it has requested. 

4. Defendants waive all rights to seek judicial review or 

otherwise challenge or contest the validity of this Order. 

Defendants also waive 44. 
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provided by law. 

8. Pursuant to Federal Rule of Civil Procedure 65(d), the 

provisions of this Order are binding upon Defendants, and their 

officers, agents, servants, representatives, employees, and all 

other persons or entities in active concert or participation with 

them, who receive actual notice of this Order by personal service 

or 
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total amount of consumer injury caused by 
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statement or supporting documents, the suspended judgment entered 

in Section II.A shall become immediately due and payable. 

Provided, however, that, in all other respects, this Order shall 

remain in full force and effect, unless otherwise ordered by the 

Court; and 

C. Any proceedings instituted under this Section shall be 

in addition to, and not in lieu of, any other civil or criminal 

remedies that may be provided by law, including, but not limited 

to, contempt proceedings, or any other proceedings that the 

Commission or the United States might initiate to enforce this 

Order. For purposes of this Section, Defendants waive any right 

to contest any of the allegations in the Commission's Complaint. 

IV. 

PROHIBITIONS REGARDING CONSUMER INFORMATION 

IT IS FURTHER ORDERED that Defendants, and their officers, 

agents, servants, and employees, and all other persons in active 

concert or participation with any of them who receive actual 

notice of this Order by personal service or otherwise, are hereby 

permanently restrained and enjoined from: 

A. Disclosing, using, or benefitting from customer 

information, including the name, address, telephone number, email 

address, social security number, other identifying information, 

or any data that enables access to a customer's account 

10 
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(including a credit card, bank account, or other financial 

account), of any person which Defendants obtained prior to entry 

of this Order in connection with the sale of Kinoki Foot Pads; 

and 

B. Failing to dispose of such customer information in all 

forms in their possession, custody, or control within thirty (30) 

days after entry of this Order. Disposal shall be by means that 

protect against unauthorized access to the customer information, 

such as by burning, pulverizing, or shredding any papers, and by 

erasing or destroying any electronic media, to ensure that the 

customer information cannot practicably be read or reconstructed. 

Provided, however, that customer information need not be 

disposed of, and may be disclosed, to the extent requested by a 

government agency or required by a law, regulation, or court 

order. 

V. 

COMPLIANCE MONITORING 

IT IS FURTHER ORDERED that, for the purpose of monitoring 

and investigating compliance with any provision of this Order and 

investigating the accuracy of Defendants' financial statements 

upon which the Commission's agreement to this Order is expressly 

premised: 

A. Within ten (10) days of receipt of written notice from 

11 
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a representative of the Commission, Defendants shall submit 

additional written reports, sworn to under penalty of perjury; 

produce documents for inspection and copying; appear for 

deposition; and/or provide entry during normal business hours to 

any business location in each Defendant's possession or direct or 

indirect control to inspect the business operation; 

B. In addition, the Commission is authorized to use all 

other lawful means, including, but not limited to: 

1. Obtaining discovery from any person, without 

further leave of court, using the procedures 

described in Fed. R. Civ. P. 30, 31, 33, 34, 36, 

45, and 69; and 

2. Having its representatives pose as consumers and 

suppliers to Defendants, their employees, or any 

other entity managed or controlled in whole or in 

part by any Defendant, without the necessity of 

identification or prior notice; and 

C. Defendants each shall permit representatives of the 

Commission to interview 
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Commission's lawful use of compulsory 
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Defendant is affiliated with, employed by, 

creates or forms, or performs services for; a 

detailed description of the nature of the 

business; and a detailed description of such 

Defendant's duties and responsibilities in 

connection with the business or employment; 

and 

c. Any changes in such Defendant's name or use 

of any aliases or fictitious names within ten 

(10) days of the date of such change; and 

2. Defendants shall notify the Commission in writing 

of any changes in structure of Corporate Defendant 

or any business entity that any Defendant directly 

or indirectly controls, or has an ownership 

interest in, that may affect compliance 

obligations arising under this Order, including, 

but not limited to: incorporation or other 

organization; a dissolution, assignment, sale, 

merger, or other action; the creation or 
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change, provided that, with respect to any 

proposed change in the business entity about which 

Defendant learns less than thirty (30) days prior 

to the date such action is to take place, 

Defendant shall notify the Commission as soon as 

is practicable after obtaining such knowledge. 

B. Sixty (60) days after the date of entry of this Order, 

and annually thereafter for a period of five (5) years, 

Defendants each shall provide a written report to the FTC, which 

is true and accurate and sworn to under penalty of perjury, 

setting forth in detail the manner and form in which they have 

complied and are complying with this Order. This report shall 

include, but not be limited to: 

1. For Individual Defendant: 

a. such Defendant's then-current residence 

address, mailing addresses, and telephone 

numbers; 

b. such Defendant's then-current employment 

status (including self-employment), including 

the name, addresses, and telephone numbers of 

each business that such Defendant is 

affiliated with, employed by, or performs 

services fori a detailed description of the 

15 
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nature of the business; and a detailed 

description of such Defendant's duties and 

responsibilities in connection with the 

business or employment; and 

c. Any other changes required to be reported 

under Subsection A of this Section; 

2. For all Defendants: 

a. A copy of each acknowledgment of receipt of 

this Order, obtained pursuant to the Section 

titled "Distribution of Order;" and 

b. Any other changes required to be reported 

under Subsection A of this Section. 

C. Each Defendant shall notify the Commission of the 

filing of a bankruptcy petition by such Defendant within fifteen 

(15) days of filing. 

D. For purposes of this Order, Defendants shall, unless 

otherwise directed by the Commission's authorized 

representatives, send by overnight courier (not the u.S. Postal 

Service) all reports and notifications to the Commission that are 

required by this Order to: 

Associate Director for Enforcement 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
RE: FTC v. Xacta 3000, Inc., et ale (D.N.J), 

16 



Case 3:09-cv-00399-JAP -LHG   Document 42    Filed 10/28/10   Page 17 of 21 PageID: 267

Case 3:09-cv-00399-JAP -LHG Document 41-1 Filed 10/26/10 Page 17 of 21 PagelD: 245 

Case No. CV-09-399 (JAP) 

Provided that, in lieu of overnight courier, Defendants may 

send such reports or notifications by first-class mail, but only 

if Defendants contemporaneously send an electronic version of 

such report or notification to the Commission at DEBrief@ftc.gov. 

E. For purposes of compliance reporting and monitoring 

required by this Order, the Commission is authorized to 

communicate directly with each Defendant. 

VII. 

RECORD-KEEPING PROVISIONS 

IT IS FURTHER ORDERED that, for a period of six (6) years 

from the date of entry of this Order, Corporate Defendant, and 

Individual Defendant, for any business for which he is the 

majority owner or directly or indirectly controls, are hereby 

restrained and enjoined from failing to create and retain the 

following records: 

A. Accounting records that reflect the cost of goods or 

services sold, revenues generated, and the disbursement of such 

revenues; 

B. Personnel records accurately reflecting the name, 

address, and telephone number of each person employed in any 

capacity by such business, including as an independent 

contractor; that person's job title or position; the date upon 

17 
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officers, directors, and managers; and (2) any business entity 

resulting from any change in structure set forth in Subsection 

A.2 of the Section titled "Compliance Reporting." For current 

personnel, delivery shall be within five (5) days of service of 

this Order upon such Defendant. For new personnel, delivery 

shall occur prior to them assuming their responsibilities. For 

any business entity resulting from any change in structure set 

forth in Subsection A.2 of the Section titled "Compliance 

Reporting," delivery shall be at least ten (10) days prior to8427 0 0ior personneltj
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ten (10) days prior to the change in structure. 

C. Defendants must secure a signed and dated statement 

acknowledging receipt of the Order, within thirty (30) days of 

delivery, from all persons receiving a copy of the Order pursuant 

to this Section. 

IX. 

ACKNOWLEDGMENT OF RECEIPT OF ORDER 

IT IS FURTHER ORDERED that Defendants, within five (5) 

business 3:09-cvom 6u3e90el 665.11 Tm
ra(five )Tj
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x. 

RETENTION OF JURISDICTION 

IT IS FURTHER ORDERED that this Court shall retain' 

jurisdiction of this matter for purposes of construction, 

modification, and enforcement 

IT IS SO ORDERED. 

Da ted: Oct' ~ d.-'( 

XACT 
By: 

/ 

, 2010 

of this Order. 

JOEL?£i.~ 
Victor DeFran 
Federal Trade Commission 

~~A ) 
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