




and warrant recommending to the Commission that enforcement action be taken. Feinstein Decl. 
~l. 

Complaint Counsel further argues that the evidence that Respondents claim was not 
preserved is not relevant, and its absence is not prejudicial to the claims and defenses in this 
case. Lastly, Complaint Counsel argues that Respondents' requested relief is extreme and 
threatens to allow discovery of staff s internal communications, in violation of Rule 3.31 (c )(2), 
16 C.F.R. § 



Tasks that staff engage in when investigating a proposed merger include: (1) 
seeking declarations from market participants, to develop testimony which wiH 
inform staffs recommendations to the Commission and the Commission's 
decision as to whether and what action to take; (2) reviewing documents gathered 
through subpoenas or Second Requests; (3) reviewing data and information 
obtained through CIDs; and (4) eliciting testimony from parties and third parties 
through investigational hearings. Feinstein Decl. ~ 3. 

The question of whether to recommend litigation, or to actually litigate, cannot be 
analyzed until the investigatory tools (above) are used and produce relevant 
evidence. Feinstein Decl. ~ 4. 

The Commission's determination whether to vote to issue an administrative 
complaint is also influenced by recommendations from the Bureau of Competition 





of its duty to preserve relevant evidence." 77 Fed. Cl. at 265,~73~ 74. BotJ? Voom. ~d United 
Medical Supply are facially inapposite to this case. . .. :. 

IV. 
. .........~. ii' t 

Respondents have failed to meet their burden of demonstrating that Complaint Counsel's 
duty to preserve evidence attached at the point in time asserted by Respondents in their Motion. 
Having fully considered Respondents' Motion and Complaint Counsel's Opposition, and for the 
reasons set forth above, Respondents' Motion is DENIED. 

ORDERED: 
D. Michael Chappell 
Chief Administrative Law Judge 

Date: March 27, 2012 
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