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Spokane, WA 99212 MSD also conducts business from offices locatelb@? 5
Addison Road, Suite 201, Addison, TX 75001. M&ihsacts or has transactet
business in this district and throughout the United States.

7. DefendanBoost Commerce, Inc(“Boost”), is a Texas corporation
with its registered address2it1 E. ' Street, Suite 620, Austin, TX, and its
principal place obusiness at6775 Addison Road, Suite 201, Addison, 73001
Boosttransacts or has transacted business in this district and throughout the
States

8. DefendanGeneration Y Investments, LLC(“Gen Y”) ,is a
Washingtorlimited liability companywith its registered addressGfl N.
Argonne Road, Spokane, WA 9921@&en Ytransacts or has transacted busin
in this district and throughout the United States.

9. DefendanKyle Lawson Dove(“Dove”) is an officer and managing
member of MSD, Boost, and Gen Y. At all times material i®@omplaint,
acting alone or in concert with othehg has formulated, directed, controlled, h
the authority to control, or participated in the acts raatticesof MSD, Boost
and Gery, including the acts andacticesset forth in this Complaint. Defendg
Dove directs and cortdls MSDs salesand marketinglepartmers; created or
oversaw the creation of MSD’s marketing and training materials and the trai
MSD sales agentss a signatory on some of MSD’s bank accounts and the bx
accounts of Boost and Gen Y; dmakresponded to a civil investigative deman
from the Washington Attorney General’s Office on behalf of MEIdveresides
or has resided in this district and,aonnection with the matters alleged herein

transacts or has transacted business in this district and throughout the Unite

States.

10. DefendantShane Patrick Hurley (“Hurley”) is an officer and
managing member of MSD, Boostid Gen Y At all times materigo this
Complaint,acting alone or in concert with others,las formulated, directed,
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12. Atall times material to this Complainteféndant havemaintained &
substantial course of trade in or affecting commerce, as “commerce” is defir

COMMERCE

Section 4 of the FTC Act, 15 U.S.€44.

13. Independent Sales OrganizasdfiSOSs’) are independent sales

DEFENDANTS’ BUSINESS ACTIVITIES

agents fofinancial institutions that are members of credit
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consumersimpressionghat the agents are related to the consumers’ current
payment processors, Visa or Ma§iard, or the banks.

16. Atthe inperson visit, dfendants’ sales agents agesth consumers
thatdefendants can offer them a lower discount rate, based on the consume
monthly volume of sales transactions made with credit or dahdfs. In numerol
instances, defendants’ agents tell consumers that they are there to “upgradé
current processing services to get them a lower discountUWategbilling
statements that tleonsumer$ave received from their current payment
processorgjefendants’ agents compute a “cost analysis,” which compares tk
processing fees the consumars currently paying with those trdgfendants
claim tooffer. After performing thigsnalysisdefendantsagentspromise
substantial savings

17. Thesalesagents typically quote a discount rate that is consideral
lower than the rate th@onsumers currently are paying. The agents représsnt
this rateis the only processing rate tbensumersvill be required to pay if they
usedefendants’ services. Defendants claim that they can offdpth rate
because@lefendants eliminate the “middleman” in the processing transaction
therefore, the ratis a“wholesale” rate. In some instances, they tell consumer
that, because of changes in the law, they can now offer them lower rates.
Defendantssales agents also quote a fixed-fransaction fee that consumevt
be required to pay. In numerous instantes,agents doot mention any other
fees. If consumerssk if there are any other fees, in numerous instatiees,
agents say no.

18. Defendants dditionally offer card processing terminals, also know
as card swipe terminals (“terminalsfor consumes to lease. The terminals arg
subject to two tdour-year leases betweenonsumersand thirdparty leasing

companies.
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19. To induce consumsto sign the new equipment leasesfeshdants’

agents clainthat the consumersurrent terminals are outdated or incompatible

with defendants’ services, or that the new terminalsaarecessary part of
defendants’ servicesDefendantsagents claim thagven withhigherlease
paymentsconsumersvill save money on processing servioegrallbecause of
defendants’ low ratesln numerous other instanceefendants’ agents tell
consumers that theew terminals are free.

20. Defendants’ sales agents asiisumers$o sign documentsn the spd
that include a Merchant Application and Agreement (“ProcegSopdication’)
and a éase for a termingfTerminal Lease”).In some casesgtendants’ agents
tell consumershat, by signng the Processing Applicati@mdTerminal Lease

they are not committing and can cancel at any time. In other instaptasiants

agents tell consumers that they are merely signing an application for proces
and are not contractualbounduntil theacquiring bankaccepts the contracirhe
sales agents do not show consunadiref thepages of the Processingplications
and Terminal LeasesThese documents dam numeroudine print terms and
conditions In fine print, he Processing pplicationsincorporate by reference
anotherdocument of an additiondD-50 pages of fine print terms and conditior]
that can only be accessed through defendants’ web site by scrolling to the
of the web site page and clicking on a link titled “M&ant Services Program
Guide” Agents do not direct consumers to the document on the web site b¢
they sign. Agents also use tactics that prevent or discourage consumers frg
reading the documentisat are presented to thenfiypically, the sales agents dc
not leave copies of tkedocuments with consumers.

21. To induce consumets purchase defendantsard processing servi¢

and goodsdefendants alsmave disseminated or caused to be disseminated
advertisements for their card processing services andsgon their web site,

www.msdmerchants.com. As in theirperson sales visitdlefendants claim or
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have claimed on their web siteatlithey offer “Guaranteed Lowest Rates” for
processing card payments, that consuroans‘save 30 60% with whole sale

processing’sic], and that dfendants’ “unique style of pricing guarantees dras

savings for businesses that already except bank cards” [isiofher versions of

their web site, defendants claim or have claimed that conswaersee anywher

from 20% to 30% savings when switching to MSD.”

22. Infact, cefendants are a “middleman” in the card processing
transactiorand their rates are not wholesale rates. Defendemggdmerscard
processing is actually done by a thpdrty processor, nakefendants.Nor are
defendantstatesthe lowest ratethatconsumergan obtain Typically, consumer
are forced to pay more for processing through defendants than they were pd
through the former processoandconsumerslo not savesubstantial money on
their card processing. In numerous instances, consumers do nt3G%e
60%" or“20%to 309 on their card processing expenaes defendants do not

have support for these claimed savings. Consuwigosuse dfendants’ services

arealsocharged an additional processing rate, called a surcharge, for certaif
of card transactions, whiadefendants’ agents do not tebnsumes about in their
sales presentations. These surcharges are an additional percentage of the
transaction amount and are described in the fine print ddlee contract that
many of the consumed® not see at the time of signing.

23. Many mnsumersvho use dfendants’ services alswe charged
miscellaneous fees that appear ondabresumes’ statements. Defendants’ sales
agents do not tell consumeasout these additional miscellaneous fees in theiy
sales presentations. Thesescellaneous feessoare not disclosed or are
inadequately disclosad the fine print pagesf the contract that many consume
do not see before signing

24. In numerous instances, defendantsxdbprovide free terminako
consumersand manyconsumerslo not need upgraded equipment to use
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defendants’ payment processing servicése Terminal Leases are ron
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consumersisually only in response to such complaintiowever defendants hay
generallynot provided refunds to or waived fees tonsumersvho have been
misled by defendants’ sales agents.
VIOLATIONS OF SECTION 5 OF THE FTC ACT

28. Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), prohibits “unfair
deceptive acts and practices in or affecting commerce.”

29. Misrepresentations or deceptive omissions of material fact consi
deceptive acts or practices prohibited by Section 5(a) of the FTC Act.

Count |
Deception Misrepresentations

30. In numerous instances in connection with the advertising, marke
promoton, offering for salepr saleof credit and debit card processing goods ¢
servicesdefendants have represented, directly or indirectly, expressly or by
implication, that:

a. Defendantare affiliated with consumgrcurrentcredit and debit

card process
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e. Consumersvho purchase goods and services that defendéfet
will receive freeupgraded or newerminalsfor acceping credit
and debit cards.

31. In truth and in factin numerous instances in which ttiefendants
have made the representasam Paragraph @of this Complaint:

a. Defendantsare not affiliated with consumers’ curramedit and
debit card processors and are not merely offering additional
upgraded payment processmpgods or services

b. Consumersvho purchase goods or services tiefendantoffer
do notsavesubstantiamoney on their card processing expens

c. Consumers’ existing terminals amet outdated or incompatible
with defendants’ payment processing servieesl consumers d
not need to lease or purchase from defendants new terminal
accepting credit and debit cards

d. Consumersvho signProcessing Aplicationsand Terminal
Lease for defendants’ payment processigpgods or servicesre
contractually bound by their signatures @adnot cancel at any
time without penaltyand

e. Consumersvho purchase goods and services tledendantoffer
do not receivdree upgraded or newerminalsfor accepting cred
and debit cards.

32. Thereforedefendants’ representati®as set forth in Paragrapb 3
arefalse and misleading and constitateceptive astor practicsin violation of
Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

Count Il
Deception UnsubstantiatedSavings Claim
33. In numerous instances in connection with the advertising, marks

promotion, offering for sale, or sale of credit and debit card processing good
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servicesdefendants have representdatectly or indirectly, expressly or by
implication,thatconsumersvho purchase card processing goods and services from
defendants will savepecific amountsaeh month in theicard processing
expensesincluding “20% to 30%"” and “30% to 60%

34. Therepresentation set forth in paragra@wias not substantiated at
the time the representatiras made

35. Therefore, the making of the
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b. Terminal Leasesrebinding and norcancellablecontractdor
terminals with a thirgbarty, and

c. Consumers who sign Terminal Leases will be required to mg
payments on those leases regardless of whether theyeuse t
terminals or continue usinggfendants’ services.

38.  This additional information would be material to consunirers
decidingwhetherto purchase the card processing goods or servicedefeatdant
sell.

39. Defendants’ failure to disclose or disclose adequately the materi
information described in Paragraph &bove, in light of the representations
described in Paragraplé,3above,
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915 29 Ave., Suite 2896
Seattle, WA 98174
(206) 2204479 (Samtey
(206) 2204470(Larabeg
(206) 2206366 (fax)
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