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UNITED STATES DISTRICT COURT 
MIDDLE DISTRJCT OF FLORIDA 

TAMPA DIVISION 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

v. CASE No. 8:07-CV-1279-T-30TGW 

FTN PROMOTIONS, INC., et al., 

Defendants. 

ORDER 

THIS CAUSE came on for consideration upon Defendants', 

Brian Wolf, Roy Eliasson and Membership Services, LLC, Motion for 

Protective Order (Doc. S-30) and the response of the Federal Trade 

Commission ("FTC") (Doc. 311 ). The defendants seek an Order continuing 

the sealing of the FTC's Motion for an Order to Show Cause and supporting 

exhibits until the evidentiary hearing scheduled for September 16, 2013. 

Because the defendants have failed to show that continued sealing is 

warranted, the motion will be denied. 
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I. 

On May 22, 2013, the FTC filed a Motion for an Order to Show 

Cause ("Show Cause Motion"), seeking relief for the defendants' alleged 

violations of this court's permanent injunction (Doc. 
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(lith Cir. 2013). Consequently, there is a presumptive right of public access 

to those materials. Id. at 62. 

"The test for whether a judicial record can be withheld from the 

public is a balancing test that weighs 'the competing interests of the parties' 

to determine whether there is good cause to deny the public the right to access 

the document[s]." Id. Here, on balance, the interest of the public in 

disclosure clearly outweighs any interest of the defendants in continued 

sealing. 

Notably, the FTC only requested that the materials be 

temporarily sealed so that the defendants and third parties could be noticed 

and given an opportunity to object to disclosure (see Docs. S-26, S-28). 

Thus, the FTC's opposition to further sealing does not reflect a change of 

position. 

The defendants base their request for continued sealing on the 

grounds that disclosure of the Show Cause Motion will severely affect their 

business and that the exhibits contain trade secrets and confidential 

information. This latter contention evaporated at the hearing. The FTC 

points out many of the exhibits were obtained from third parties and, after 

5 
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notice, they did not object to disclosure. Further, the defendants only 

supported their claims of trade secrets and confidential information with 

conclusory assertions (see Doc. S-30, Ex. A). The defendants were asked 

three times at the hearing to specify sensitive documents. The first two times 

the defendants failed to identify any specific documents that contained 

sensitive information. On the third occasion, the defendants identified four 

declarations submitted by the FTC that they wanted sealed because the 

declarations reflected allegations in the Show Cause Motion. Thus, the 

defendants have failed to provide any support for a request to seal documents 

based upon claims of trade secrets or confidential information. 

That leaves for consideration under the balancing test the Show 

Cause Motion and the four related declarations. The defendants argue that 

public disclosure "will precipitate the closure of Defendant Membership 

Services, LLC based solely on unproven and unsubstantiated governmental 

allegations" (Doc. S-30, pp. 1-2). This contention is unpersuasive. 

In the first place, the concern is exaggerated. At the hearing, the 

defendants speculated that the disclosure would be picked up by some news 

media, which would prompt some customers or prospective customers who 

6 
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a basis for sealing that information (Doc. 311, pp. 6-7). Indeed, negative 

information about a company would seemingly increase the public's need to 

know, rather than support sealing. See Central National Bank of Mattoon v. 

U.S. Dept. ofTreasury, 912 F.2d 897,900 (7th Cir. 1990). 

The defendants also object that the unsealing of the Show Cause 

Motion and related declarations would present a one-sided picture since they 

have not filed a response to the motion. However, while the defendants are 

not required to file a response, they are not prohibited from doing so either. 

Moreover, they have had more than two months to formulate a response. 

Consequently, the defendants are in a position to remedy any unfairness 

resulting from the lack of a response. 

Under these circumstances, the defendants have failed to 
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13-14 ). Particularly in light of this factor, the balancing of the parties' 

interests clearly warrants unsealing of the materials. 

It is, therefore, upon consideration 

ORDERED: 

That Defendants', Brian Wolf, Roy Eliasson and Membership 

Services, LLC, Motion for Protective Order (Doc. S-30) be, and the same is 

hereby, DENIED. Therefore, all materials sealed in connection with the 

motion shall be unsealed. 

DONE AND 


