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1 In 1993, the Commission explained that ‘‘[t]he 
Fuel Rating Rule . . . applies to all present and 
future alternative liquid automotive fuels.’’ 58 FR 
41355, 41358 (Aug. 3, 1993). 

2 The EPA has issued registration requirements 
for fuels and fuel additives (40 CFR Part 79 
‘‘Registration of Fuels and Fuel Additives’’) 
pursuant to 42 U.S.C. 7545. Those requirements 
constitute EPA’s regulatory program for the 
registration of motor vehicle diesel fuel (including 
biomass-based diesel and biodiesel), motor vehicle 
gasoline, and their additives. 

3 ASTM International was formerly known as, 
and is referred to in the Fuel Rating Rule as, the 
American Society for Testing and Materials. 

4 ASTM D6751 is titled: ‘‘Standard Specification 
for Biodiesel Fuel Blend Stock (B100) for Middle 
Distillate Fuels.’’ EISA defines ‘‘biomass-based 
diesel’’ by referencing the definition of the term 
‘‘biodiesel’’ provided in Section 312(f) of the Energy 
Policy Act of 1992 (42 U.S.C. 13220(f)). The 
definition reads: ‘‘a diesel fuel substitute produced 
from nonpetroleum renewable resources that meets 
the registration requirements for fuels and fuel 
additives established by the Environmental 
Protection Agency under [42 U.S.C. 7545] Environmen6gistrat9Aap7pi:tabadditding 

http://www1.eere.energy.gov/biomass/renewable_diesel.html
http://www1.eere.energy.gov/biomass/renewable_diesel.html
http://www.biodiesel.org/pdf_files/fuelfactsheets/Biodiesel_Sales_Graph.pdf
http://www.biodiesel.org/pdf_files/fuelfactsheets/Biodiesel_Sales_Graph.pdf
http://www.biodiesel.org/pdf_files/fuelfactsheets/Biodiesel_Sales_Graph.pdf
http://www.ftc.gov


http://www.ftc.gov/os/comments/biodiesel/index.shtm
http://www.ftc.gov/os/comments/biodiesel/index.shtm


http://www.biodiesel.org/pdf_files/B5_warranty_statement_32206.pdf
http://www.biodiesel.org/pdf_files/B5_warranty_statement_32206.pdf
http://www.biodiesel.org/pdf_files/B5_warranty_statement_32206.pdf
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16 Some commenters suggested green as an 
appropriate background color for biodiesel. 
However, as noted by API, the color green is 
associated with diesel fuel, and biodiesel labels 
should present a significant contrast to 100 percent 
petroleum-based diesel to avoid the risk of 
confusion. 

biodiesel or biomass-based diesel in 
fuels, their concentrations should be 
counted separately. Thus, the final 
amendments define the term ‘‘biodiesel 
blend’’ as a blend containing more than 
five percent biodiesel, and it defines a 
new term, ‘‘biomass-based diesel 
blend,’’ as a blend containing more than 
five percent biomass-based diesel. The 
final amendments also explicitly do not 
cover blends that ‘‘contain less than or 
equal to 5 percent biodiesel by volume 
and less than or equal to 5 percent 
biomass-based diesel by volume.’’ These 
changes are consistent with EISA’s 
provision that retailers need not 
disclose biodiesel and biomass-based 
diesel in concentrations of five percent 
or less. 

Furthermore, the Commission is 
incorporating these new terms into the 
rating and certification requirements. 
Therefore, covered entities must rate 
and certify the percentage of biodiesel 
and/or biomass-based diesel in a fuel 
blend independently. As noted above, 
because biodiesel and biomass-based 
diesel must be separately rated and 
disclosed on separate labels, it is 
theoretically possible that a single fuel 
blend could contain more than five 
percent of each and, therefore, would 
require two separate labels. However, 
the Commission has no evidence that 
there is any substantial market for such 
dual blends at this time. If this 
requirement becomes unwieldy at some 
future date, any affected party may 
petition for revisions to the Rule. 

Although the final amendments 
require separate labeling of biodiesel 
and biomass-based diesel fuels, they do 
not change the text below the label’s 
black band for either biodiesel or 
biomass-based diesel blends, 
notwithstanding several commenters’ 
views that the text could confuse 
consumers. As explained above, EISA 
requires that this specific language 
appear on the label. Section 205(b) 
explicitly states that blends at 
concentrations of more than five percent 
and no more than twenty percent ‘‘shall 
be labeled ‘contains biomass-based 
diesel or biodiesel in quantities between 
5 and 20 percent’’’ and that blends at 
concentrations above twenty percent 
‘‘shall be labeled ‘contains more than 20 
percent biomass-based diesel or 
biodiesel.’’’ EISA, Sec. 205(b) (emphasis 
added). The Commission, therefore, 
does not have discretion to allow 
different language. 

Examples 
To illustrate the application of the 

revised labeling requirements, the 
Commission provides the following 
examples: 

1) A fuel blend containing five 
percent biomass-based diesel and five 
percent biodiesel does not require any 
additional labeling because the Rule 
only applies to diesel blends containing 
more than five percent biodiesel and/or 
more than five percent biomass-based 
diesel. 

2) A blend containing six percent 
biodiesel and five percent biomass- 
based diesel requires a blue label with 
either ‘‘
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17 See note 23, infra, and accompanying text. 
18 Commenters raised two additional topics that 

went beyond the scope of EISA or the Fuel Rating 
Rule. First, API asserted that biodiesel may not be 
compatible with ‘‘the existing retail-diesel 
infrastructure’’ and states that ‘‘[t]his is an area that 
we believe should be addressed.’’ Second, 
individual commenter Jeff Cohan inquired about 
accuracy of media reports concerning the 
interaction of biodiesel fuels and fuel efficiency 
requirements. As these comments involve matters 
beyond the scope of this rulemaking, the 
Commission does not address them. 

require that the labels display the 
maximum volume of biodiesel and/or 
biomass-based diesel in a blend. Finally, 
the Engine Manufacturers Association 
(‘‘EMA’’) proposed requiring the label 
for neat biodiesel to state whether the 
fuel meets the standards of ASTM 
D6751. 

DISCUSSION: 
The final amendments do not 

incorporate these suggestions. Requiring 
a ‘‘consult manufacturer fuel 
recommendations’’ warning is 
inconsistent with the Fuel Rating Rule’s 
treatment of other alternative fuels. The 
Commission notes, however, that 
nothing in the regulations prohibits a 
retailer from disclosing the warnings 
proposed by AMA and ATA. In 
addition, the Commission does not 
agree with API’s and BP’s suggestion 
that the term ‘‘maximum’’ appear on 
biodiesel fuel labels. The final 
amendments already require ratings and 
posting of a specific percentage 
designation for biodiesel fuels at 
concentrations of over twenty percent 
and, therefore, such a designation 
would be confusing. Finally, the 
Commission declines to adopt EMA’s 
proposed language for neat biodiesel. In 
light of the final amendments, which 
now require different labels for neat 
biodiesel and neat biomass-based diesel, 
retailers may only label a fuel as 
‘‘Biodiesel’’ if it meets the definition of 
‘‘biodiesel’’ in Part 306.0, which 
specifically incorporates ASTM D6751 
by reference. 

E. Allowing Nonspecific Percentage 
Designations (‘‘Biodiesel Blend’’) for 
Blends at Concentrations of Up to 
Twenty Percent and Requiring Specific 
Designations (‘‘B–XX’’) for 
Concentrations Exceeding Twenty 
Percent 

In the NPRM, the Commission sought 
comment on whether it should revise 
the Fuel Rating Rule to require a 
specific designation (e.g., ‘‘B–15’’) of the 
percentage of biodiesel and/or biomass- 
based diesel in a blend. As proposed in 
the NPRM, the amendments would have 
required specific designations for 
concentrations in excess of twenty 
percent, and allowed, but not required, 
the designations for concentrations up 
to twenty percent. 

COMMENTS: 
Concentrations of Twenty Percent or 

Less 
All commenters agreed that the final 

amendments should not require a 
specific percentage disclosure at 
concentrations of twenty percent or less. 
Several noted that compliance with 

such a requirement would be 
impractical. ATA, for example, asserted 
that retailers often mix different 
biodiesel fuels with concentration levels 
ranging from five to twenty percent at 
the point of sale, making it extremely 
difficult to know the exact 
concentration of a biodiesel fuel blend 
sold from a given dispenser. Similarly, 
the Petroleum Marketers Association of 
America (‘‘PMAA’’) noted that ‘‘[a] label 
with a generic range would give retailers 
the flexibility to increase or decrease 
biodiesel blends to meet supply without 
changing the label.’’ In addition, EMA 
explained that ‘‘many manufacturers 
approve the use of biodiesel blends up 
to 20%. Consequently, there is no 
quality reason or rationale to make a 
specific delineation among blends less 
than 20%. A single designation is 
sufficient to assure the quality of a 
blended fuel.’’ 

However, while not advocating for an 
exact percentage designation, ATA and 
individual commenter Johnas Carson 
suggested requiring disclosure of the 
percentage of biodiesel and biomass- 
based diesel in a fuel using blend 
increments of five percentage points 
(e.g., ‘‘contains biodiesel in amounts 
between B–10 and B–15’’). 

Concentrations of More than Twenty 
Percent 

Commenters generally supported the 
Commission’s proposal to require a 
specific designation when disclosing the 
presence of more than twenty percent 
biodiesel and/or biomass-based diesel in 
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28 For OMB purposes, ‘‘burden’’ does not include 
efforts to comply with a collection of information 
that a covered party would expend in any event. 5 
CFR 1320.3(b)(2). 

29 Because the biodiesel industry is young, 
estimates of its size may not be as accurate as 
estimates of the size of more mature industries. 
Therefore, we have conservatively rounded up from 
the actual statistics provided by the NBB. In a 
document dated January 25, 2008, the NBB 
estimated a total of 171 producers of biodiesel and 
biodiesel blends. See (http://www.biodiesel.org/ 
pdf_files/fuelfactsheets/Production_Capacity.pdf.) 
In addition, the NBB’s website lists all known 
distributors (http://www.biodiesel.org/ 
buyingbiodiesel/distributors/showall.asp) and 
retailers (http://www.biodiesel.org/buyingbiodiesel/ 
retailfuelingsites/showall.asp) of biodiesel. As of 
February 4, 2008, the site listed approximately 1250 
retailers and 1775 distributors of biodiesel and 
biodiesel blends. 

30 Bureau of Labor Statistics, 2006 Employment 
Statistics Survey, Annual Average Hourly Earnings 
for Oil and Gas Extraction Production workers. 

31 Bureau of Labor Statistics, May 2006 
Occupational Employment Statistics Survey, 
‘‘Correspondence Clerks,’’ Table 1. 

industry members already engage in 
their normal course of business.28 

Because the procedures for 
distributing and selling biodiesel fuels 
are no different from those for other 
automotive fuels, the Commission 
expects that, consistent with practices 
in the fuel industry generally, the 
covered parties in the biodiesel fuel 
industry will record the fuel rating 
certification on documents (e.g., 
shipping receipts) already in use, or will 
employ a one-time letter of certification. 
Furthermore, the Commission expects 
that labeling of biodiesel fuel pumps 
will be consistent with practices in the 
fuel industry generally. The information 
collection burden, therefore, will be the 
same as for other automotive fuels: five 
minutes per year for recordkeeping and 
1/8th hour per year for disclosure. 

Based on statistics provided by NBB, 
the Commission estimates that there are 
approximately 200 producers, 1500 
retailers, and 2000 distributors of 
biodiesel.29 Conservatively assuming 
that each producer, distributor, and 
retailer of biodiesel is a distinct entity, 
and that each seller of biodiesel will 
spend five minutes (or 1/12th hour) per 
year complying with the recordkeeping 
requirements, and assuming that each 
retailer will spend 1/8th hour per year 
complying with the disclosure 
requirements, the Commission estimates 
an incremental annual burden of 308 
hours for recordkeeping (1/12th hour 
per year x 3700 entities) and 188 hours 
for disclosure (1/8th hour per year x 
1,500 retailers). 

D. Approval by OMB 

Pursuant to the PRA, 44 U.S.C. 3501– 
3521, the FTC submitted to OMB for 
review and approval the collections of 
information contained in the Rule. On 
May 23, 2008, under OMB Control No. 
3084–0068, OMB granted approval 
through May 31, 2011. 

VIII. Regulatory Flexibility Act 
The Regulatory Flexibility Act 

(‘‘RFA’’.92r 5.S.C. 35601-612, quiremeand Tj
-1 3. 5.pval the 
2br automotive fue2requiremediesel fyear x biodiesel.

http://www.biodiesel.org/pdf_files/fuelfactsheets/Production_Capacity.pdf
http://www.biodiesel.org/pdf_files/fuelfactsheets/Production_Capacity.pdf
http://www.biodiesel.org/buyingbiodiesel/distributors/showall.asp
http://www.biodiesel.org/buyingbiodiesel/distributors/showall.asp
http://www.biodiesel.org/buyingbiodiesel/retailfuelingsites/showall.asp
http://www.biodiesel.org/buyingbiodiesel/retailfuelingsites/showall.asp


http://www.archives.gov/federal_register/cfr/ibr_locations.html
http://www.archives.gov/federal_register/cfr/ibr_locations.html
http://www.archives.gov/federal_register/cfr/ibr_locations.html
http://www.archives.gov/federal_register/cfr/ibr_locations.html
http://www.archives.gov/federal_register/cfr/ibr_locations.html
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‘‘B’’ followed immediately by the 
numerical value representing the 
volume percentage of biodiesel in the 
fuel (e.g., ‘‘B–70’’) and then the term 
‘‘Biodiesel Blend.’’




