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2 Kmart applied a dormancy fee of $2.10 per 
month to the balance of every Kmart gift card that 
went unused for 24 months—both retroactively 
($50.40) and prospectively. Consequently, cards 
worth $50 or less were rendered worthless if 
unused for two years. Imagine stashing a $10, $25 
or $50 gift card in a drawer and then pulling it out 
two years later for a trek to shop at Kmart, only to 
learn at the check-out counter that the card had no 
value. Kmart recently discontinued charging this 
dormancy fee after learning about the FTC’s 
investigation, but only on a prospective basis. 

3 Press Release, Nat’l Retail Fed’n, Gift Card 
Spending Surpassed Expectations as Last-Minute 
Shoppers Looked for Quick, Easy Gifts; Most 
Consumers Have Spent Less Than Half of Card 
Values (Jan. 23, 2007). 

4 Commission consent orders have required 
advertisers to pay redress, offer refunds, or disgorge 
profits, and it is appropriate to do so here. See, e.g., 
Hi-Health Supermart Corp., FTC Dkt. No. C–4136 
(May 12, 2005) (requiring $450,000 in redress); 
ValueVision Int’l, Inc., FTC Dkt. No. C–4022 (Aug. 
24, 2001) (requiring company to offer refunds to all 

purchasers of the challenged products); Weider 
Nutrition Int’l, Inc., FTC Dkt. No. C–3983 (Nov. 17, 
2000) (requiring $400,000 in redress); Dura Lube, 
Inc., FTC Dkt. No. D–9292 (May 5, 2000) (requiring 
$2 million in redress); Apple Computer, Inc., FTC 
Dkt. No. C–3890 (Aug. 6, 1999) (requiring company 
to honor representation that customers would 
receive free support for as long as they own the 
product); Azrak-Hamway Int’l, Inc., 121 F.T.C. 507 
(1996) (requiring toymaker to offer refunds); L & S 
Research Corp., 118 F.T.C. 896 (1994) (requiring 
$1.45 million in disgorgement). 

5 119 Cong. Rec. 29480 (1973). 

1 The comment must be accompanied by an 
explicit request for confidential treatment, 
including the factual and legal basis for the request, 
and must identify the specific portions of the 
comment to be withheld from the public record. 
The request will be granted or denied by the 
Commission’s General Counsel, consistent with 
applicable law and the public interest. See 
Commission Rule 4.9(c), 16 CFR 4.9(c). 

gift cards and failed to disclose that, 
after two years of non-use, Kmart would 
deduct a $50 fee from the gift card and 
a $2.10 monthly fee thereafter. We 
concur in the Commission’s decision to 
bring an action against Kmart, but 
dissent in part from the proposed 
consent agreement because we believe 
the remedy should include 
disgorgement of ill-gotten profits. 
Otherwise, Kmart will remain unjustly 
enriched by a substantial amount of 
buried ‘‘dormancy fees’’ while many 
consumers will have lost the chance for 
reimbursement because they long ago 
threw out their seemingly worthless gift 
cards in frustration.2 

Gift cards have become enormously 
popular with consumers and generated 
nearly $28 billion in sales during the 
2006 holiday season.3 Gift card 
dormancy fees and expiration dates are 
material restrictions that affect the value 
of the cards. These restrictions must be 
clearly disclosed so that consumers can 
make informed decisions, whether they 
are purchasing the cards or receiving 
them as a gift. 

The proposed order settles the 
Commission’s allegations that Kmart 
deceptively advertised its gift cards by, 
among other things, misrepresenting the 
existence of any expiration dates or fees 
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8 Powers v. Harris, 2002 WL 32026155 at *6 (W.D. 
Okla. Dec. 12, 2002). 

9 Casket Royale, Inc. v. Mississippi, 124 F.Supp. 
2d 434, 440 (S.D. Miss. 2000). 

10 Mo. Rev. Stat. § 333.251 (2005). 

casket prices as a result of increased 
competition.’’ 8 A district court 
reviewing a similar statute in 
Mississippi also concluded that such 
requirements result in less price 
competition and consumer choice in 
selecting a casket.9 

The Missouri statute that created the 
Board and grants it the authority to act 
was not intended to displace 
competition in the sale of funeral 
merchandise with regulation. Indeed, it 
appears that Missouri intended to 
preserve price competition with respect 
to the retail sale of funeral caskets by 
excepting from application of the at- 
need funeral statute ‘‘any person 
engaged simply in the furnishing of 
burial receptacles for the dead.’’ 10  

III. Terms of the Proposed Consent 
Order 

The Board has signed a consent 
agreement containing the proposed 
consent Order. The proposed Order 
would prevent the Board from 


