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8 15 U.S.C. 45(m)(1)(A). Section 16(a)(1) of the 
FTC Act requires the Commission to refer such 
actions to the United States Attorney General in the 
first instance, and permits the Commission to file 
such actions in its own name if ‘‘the Attorney 
General fails within 45 days after receipt of such 
notification to commence . . . such action.
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15 15 U.S.C. 78j(b) (emphasis added). Section 9 
of the Exchange Act more specifically addresses 
‘‘Manipulation of security prices,’’ and prohibits or 
limits the use of certain practices with respect to 
‘‘[t]ransactions relating to purchase or sale of 
security;’’ ‘‘[t]ransactions relating to puts, calls, 
straddles, or options;’’ ‘‘[e]ndorsement or guarantee 
of puts, calls, straddles, or options;’’ and ‘‘practices 
that affect market volatility.’’ 15 U.S.C. 
78i(a),(b),(c),(h). 

16 17 CFR 240.10b-5(a)-(c) (2008). In addition, the 
SEC’s rules under Section 10(b) prohibit a number 
of specific practices in specific circumstances. See 
17 CFR 240.10b-1 through 240.10b-18. 

17 Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 
(1976); accord, e.g., Tellabs, Inc. v. Makor Issues & 
Rights, Ltd., 551 U.S. ___ (June 21, 2007), slip op. 
at 1-2, 7; In re Worlds of Wonder Securities 
Litigation, 35 F.3d 1407, 1424 (9th Cir. 1994), cert. 
denied, 116 S. Ct. 185 (1995); Loveridge v. 
Dreagoux, 678 F.2d 870, 875 (10th Cir. 1982). 

18 Ernst & Ernst, 425 U.S. at 197. The Court 
concluded that the terms ‘‘manipulative,’’ ‘‘device,’’ 
and ‘‘contrivance’’ . . . make unmistakable a 
congressional intent to proscribe a type of conduct 
quite different from negligence. Use of the word 
‘‘manipulative’’ is especially significant. It is and 
was virtually a term of art when used in connection 
with securities markets. It connotes intentional or 
willful conduct designed to deceive or defraud 
investors by controlling or artificially affecting the 
price of securities. 

Id. at 199 (internal citations omitted). See also 
Schreiber v. Burlington Northern, Inc., 472 U.S. 1, 
6-7 (1985); Santa Fe Industries, Inc. v. Green, 430 
U.S. 462, 476 (1977) (the term ‘‘manipulation’’ 
‘‘refers generally to practices, such as wash sales, 
matched orders, or rigged prices, that are intended 
to mislead investors by artificially affecting market 
activity.’’). 

19 Id. at 199 n. 20. 
20 Id. at 201, citing United States v. Oregon, 366 

U.S. 643, 648 (1961); Packard Motor Car Co. v. 
NLRB, 330 U.S. 485, 492 (1947); accord, e.g., Aaron 
v. Securities and Exchange Commission, 446 U.S. 
680, 690 (1980). 

21 Aaron v. SEC, 446 U.S. at 701-702. 
22 Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 

U.S. ___ (June 21, 2007), slip op. at 7 n. 3, citing 
Ernst & Ernst v. Hochfelder, 425 U.S. at 194 n. 12; 
Ottman v. Hanger Orthopedic Group, Inc., 353 F.3d 
338, 343 (collecting Court of Appeals cases). 

23 SEC v. Monarch Funding Corp., 192 F.3d 295, 
308 (2d Cir. 1999). 

24 Compare Section 4A of the Natural Gas Act, 
15 U.S.C. 717c-1, with Section 222 of the Federal 
Power Act, 16 U.S.C. 824v. 

25 18 CFR 1c.1, 1c.2 (2008). 
26 Federal Energy Regulatory Commission, 18 

CFR Part 1c: Prohibition of Energy Market 
Manipulation: Final Rule, 71 FR 4244, 4246 
(January 26, 2006). 

27 Id. at 4246. 
28 Id. at 4252; accord, id. at 4253, citing Ernst & 

Ernst v. Hochfelder, 425 U.S. at 197; Aaron v. SEC, 
446 U.S. at 690. 

29 Id. at 4253-54 and n. 109 (‘‘Courts of appeal 
are in general agreement that recklessness in some 
ct & 
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31 Id. at 4253. 
32 Id., citing Dennis v. United States, 384 U.S. 

855, 861 (1966). 
33 Id. at 4254. 
34 Id. at 4255. Thus, for example, FERC will 

presume that a market participant that ‘‘undertakes 
an action or transaction that is explicitly 
contemplated in Commission-approved rules and 
regulations’’ does not violate the Final Rule. 
Moreover, if a market participant takes an action or 
engages in a transaction — at the direction of an 
Independent System Operator or a Regional 
Transmission Organization, but not approved by 
FERC — it can assert that as a defense for the action 
taken. 

35 Id. at 4250, citing United States v. Persky, 520 
F.2d 283 (2d Cir. 1975); Todd & Co. v. SEC, 557 
F.2d 1008, 1013 (3d Cir. 1977). 

36 Id. at 4249. 

37 Commission Takes Preliminary Action in Two 
Major Market Manipulation Cases, Federal Energy 
Regulatory Commission News (July 26, 2007), 
available at , 
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58 The Commission examined: ‘‘(1) all 
transactions and practices that are prohibited by the 
antitrust laws, including the Federal Trade 
Commission Act, and (2) all other transactions and 
practices, irrespective of their legality under the 
antitrust laws, that tend to increase prices relative 
to costs and to reduce output.’’ Id. at ii (emphasis 
added). The Commission made clear, however, that 
this definition for purpose of the report represented 
neither existing legal prohibitions nor, in its view, 
an identification of practices that should be 
prohibited. 

number of types of practices and 
circumstances in various components of 
the petroleum refining and distribution 
system that might be viewed as 
manipulative.58 Commenters are 
encouraged to discuss whether a Section 
811 rule should limit or prohibit any of 
these types of practices and, if so, in 
what circumstances, including 
discussing the direct and indirect 
benefits and costs of doing so. 
Commenters are also encouraged to 
discuss conduct in connection with the 
purchase and sale of crude oil, which, 
though outside the scope of the 2006 
report, is within the reach of Section 
811. 

IV. Particular Questions For 
Commenters 

Below is a general framework within 
which commenters are encouraged to 
discuss what they believe the contours 
of a Section 811 rule should be. The 
Commission encourages commenters to 
answer specific questions, and to focus 
in particular on defining manipulative 
or deceptive behavior, in order to help 
the Commission formulate a workable 
rule that on balance benefits consumers. 

A. Defining Market Manipulation 
The Commission is considering 

various possible definitions of market 
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59 The phrase ‘‘crude oil gasoline or petroleum 
distillates,’’ without commas, is used in Section 811 
(as well as in the first clause of Section 812), while 
the phrase ‘‘crude oil, gasoline, or petroleum 
distillates’’ (with commas) is used in Section 
812(3). This is presumably a non-substantive 
typographical error; therefore, all parts of both 
Sections should be read to cover all three types of 
products (that is, crude oil, gasoline, and petroleum 
distillates). 

60 71 FR 4249, quoting SEC v. Zandford, 535 U.S. 
813, 825 (2002) (the Supreme Court has construed 
the ‘‘in connection with’’ requirement broadly, ‘‘to 
encompass many circumstances where securities 
transactions ‘coincide’ with the overall scheme to 
defraud’’). 

61 The Supreme Court has defined market power 
as the power ‘‘‘to force a purchaser to do something 
that he would not do in a competitive market,’’’ and 
as ‘‘‘
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any implications these circumstances 
may have for a Section 811 rule. 

• Consider the following scenario: a 
supplier provides a particular type or 
formulation of product that cannot be 
obtained from other suppliers (not due 
to monopolization by the supplier). This 
particular product is needed in certain 
areas, and is not easily substituted for 
by other suppliers’ products. The 
Commission seeks comment on whether 
the following practice would constitute 
a manipulative device or contrivance: if 
the supplier sold some of its product to 
certain areas but not to other areas, at 
a loss or for a profit that is not as great 
as it would likely have made in the area 
where it did not sell. In answering this 
question, commenters are encouraged to 
address whether their answers depend 
on the supplier’s knowledge or 
motivation(s), such as that the supplier 
(1) might have had contractual 
arrangements elsewhere; (2) might have 
anticipated developing more business 
elsewhere; (3) might have anticipated 
that prices in the particular areas might 
go up, making the rest of its supply sold 
in those areas more profitable; or (4) 
might have taken the foregoing steps for 
the express purpose of causing the 
prices in those areas to go up. 
Commenters are also encouraged to 
address whether their answers depend 
on how difficult it is to substitute for or 
do without the product, and, if so, what 
constitutes an unreasonable degree of 
difficulty. 

• As noted above, market 
manipulation by certain firms (Enron 
and others) is often cited as a significant 
cause of the substantial disruptions in 
Western electricity and natural gas 
markets in 2000 and 2001. The 
Commission seeks comment on the 
extent to which such activities, 
including but not limited to the 
activities described above, may provide 
guidance as to what may constitute the 
use of a manipulative or deceptive 
device or contrivance, in connection 
with the purchase or sale of crude oil, 
gasoline, or petroleum distillates at 
wholesale. 

• In light of the electricity market 
characteristics identified by the FERC 
Staff Report, and the physical 
peculiarities of electricity storage and 
distribution, the Commission seeks 
comment on how relevant this 
experience may be to wholesale 
petroleum markets, and on whether 
(and if so to what extent) this 
experience can inform the 
Commission’s approach to 
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