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To Promote Innovation (FTC 2003)

Recommendation 10:

Expand Consideration of Economic 
Learning and Competition Policy 
Concerns in Patent Law 
Decisionmaking.



levels of analysis

1 -- micro individual patent law

2 -- meso portfolios, (cross-) 
licensing, pools, 
markets, trolls

business 
practice

3 -- macro System-level effects, 
aggregate private benefits 
vs private costs

economics

4 -- meta relationship to other 
innovation models, means 
of appropriating returns

innovation 
economics



levels within business practice

• (legal) tactics
• context-dependent strategy 
• position-dependent strategy
• business models
• market vision
• policy vision (not common!)



Patent uses in Carnegie-Mellon survey (1994-95)

measure performance  8%
licensing revenue  29.5%
for use in negotiations  55%
prevent suits  72%
prevent copying  99%
patent blocking  80% [two senses]
enhance reputation 37%

asked of manufacturers’ R&D managers



some creative uses

inhibit market entry with portfolios
hold up complex products
ambush standards 
exploit imbalance in litigation resources
portfolio evergreening
instill uncertainty in competitors’ customers
collusive settlements (suppress prior art, transfer patents)
use of portfolios to defeat exclusive rights
use of RAND licensing to extract cross-licenses
temporary assignments (both offensive and defensive)
assignments out of portfolios for surrogate attacks
situational assertions (IPOs, product launches)
track and capture standards



sources of information failure/ opacity 

−

 

indeterminacy of claims construction (esp for abstract subject matter)
−

 

secrecy about contemplated and filed applications before publication
−

 

amending scope after publication, especially in continuations
−



“TI has something like 8000 patents in the 
United States that are active patents, and 
for us to know what's in that portfolio, we 
think, is just a mind-boggling, budget- 
busting exercise to try to figure that out with 
any degree of accuracy at all.”

Frederick J. Telecky, Jr., Senior Vice President and 
General Patent Counsel, Texas Instruments, FTC/DOJ 
hearings Feb 2002



“[B]oth researchers and companies in 
component industries simply ignore patents. 
Virtually everyone does it. They do it at all 
stages of endeavor. From the perspective of an 
outsider to the patent system, this is a 
remarkable fact. And yet it may be what 
prevents the patent system from crushing 
innovation in component industries like IT.”

Mark Lemley, Ignoring Patents (2008)



information asymmetry

information deficiencies



arbitrage

information asymmetry

information deficiencies





arbitrage

information asymmetry

information deficiencies

incentives to secrecy

leveraging against sunk costs
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