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MR. BERNSTEIN: Thank you all for com ng here
today. This is the fourth of seven Merger Best Practices
Wor kshops that the FTC is holding. The purpose of these
wor kshops is to see if there are sonme ways that we coul d
reduce the burden associated with the second request process
whil e making sure the FTC still gets the information they
need to evaluate the nmergers in front of them

My nane is Steve Bernstein. |[|'mthe Deputy
Assi stant Director for the Mergers 1 Division. Wth nme up
here is Rhett Krulla, Deputy Assistant Director for Mergers
2. MR. KRULLA: Good afternoon.

MR. BERNSTEIN: Peter Richman, an attorney from
the Mergers 3 Division.

MR. RICHMAN: Good afternoon.

MR. BERNSTEIN:. Each of these sessions is being
transcribed. So, if you'd like to make sone comments,
pl ease first identify yourself and the organization that
you're with and then just go ahead and nmake your comrents.

There's a few people that we' ve asked to cone here
specifically who've had some recent experiences with the
second request process. W wanted to get their input and I
t hought we'd start off by calling on them and seei ng what
t hey have to say. And after they're done, we'll go ahead
and open it up to everyone el se.

Mark, do you want to go first?
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MR. MCCAREINS: |'m happy to do that. [|I'm Mark

McCareins, for the benefit of the transcriber. I'mwth the
law firmof Wnston & Strawn. The views |'m about to
express are not those of ny clients, ny partners or maybe
even nysel f. But M. Krulla, the honorable Rhett Krull a,
that called me a while back and asked if | would participate
inthis forum And | gladly agreed and put it on ny

cal endar .

And didn't think much about it until yesterday I

was | ooking at nmy calendar. And ny mmj or event yesterday

was ny Little League play off gane at 5:45. |'m a coach

" mthinking while I'm coaching what should |I say to

this august group. And we started off the ball game with a
controversy before the first pitch was even thrown. These

are ten year ol ds.

The unmpire had one version of how |l ong the

pi tchi ng space should be. The other team s coach had

anot her version. And | had a third version. So thch Fafsy04.29

whol e | egal profession for this problem So, D (arules are)
very specific about what D (apitching distance should I

Yet D ree grown adults with a39 -2anot a e with f|
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So, the later in the game that those request cone
and the nore detailed those requests are, the harder it is
for us, at least for me, to conply with those in an
efficient manner. And | want to conply. | want to get you
the information. But sonetinmes, w thout reference to any
particular client, it may be difficult for the client with
sonewhat |limted resources and a nunber of offices spread
all over the country and the electronic issues, to get this
information conpiled, reviewed, processed and off to you in
a short w ndow of tine.

So, froma timng perspective, | just want to nake
t he casual observation that the nore time we have to process
that information the better. And we're all in the sane
boat. We're trying to get you the information. And
sonetinmes, and |'ve had calls on the 28th and 29th day with
a list of 12 or 15 points. They want foll ow up. They want
back up. And I'msaying |'mtrying to do ny best but it's
4:00 o'clock. And it's not a question of trying to
forestall the process. It's just difficult sometimes for
clients to collect that information.

The second brief point I wanted to nmake was
establishing a good |ine of conmmnicati on between your
office and ours. |'ma big believer for being pro-active,
bei ng open. Let's get going on things and on occasion it's
been difficult, at l|least on the deals that |I've worked wth,
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to find out who was the decision nmaker, is that a fina
decision? |Is that the final request for information? And
again, we're trying to conserve our resources too and
sonetinmes it's difficult when | get a request and it's
nodified later in the day or the next day and |'ve | aunched
my client on a project and I find out later in the day or

t he next day that things have changed.

| think it's very good and I'"mall for it to get
whoever's working the file on the phone early, say who | am
here's ny interest. |I'mtrying to get this deal done. 1'd
give you ny cell phone nunber but | think I'm probably the
only working | awer that doesn't have a cell phone. But
here's how you contact ne and let's get this started.

| know there's a bit of a cat and nouse gane to
determ ne early on who actually has the file. And | think
you probably have sone bigger issues between the agencies
ri ght now and these guidelines, who takes jurisdiction over
what. So, this is probably the | esser of a couple of evils.
But lines of communication | think are inportant to open
those, to get it on the record early and to try to get those
requests processed as quickly as possi bl e.

The | ast point | wanted to make before | adjourn
is | think maybe to dispel a perception or a nyth that the
DQJ or FTC may have that, you know, we've all analyzed these
deal s. You spend tons of time, you' ve got an econoni st
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9
engaged for nonths and, you know, this is a kind of hide the
ball situation. |It's not necessarily a hide the bal
information. You may get requests fromclients, you know,
24 hours. Get the Hart Scott done. Let's do your 4C
search, get sonething in.

| may not have the luxury of really having a
really good handl e on the market definition when that first
Hart Scott is going in. As a result, and defining rel evant
markets is not a precise science either. And it's hard for
us, at least on my end, to predict the types of questions or
the nature of concerns that you' re going to have.

So, don't be surprised if you nake sone requests
and we express sonme chagrin that we hadn't thought about
that. Again, it's difficult fromour side to sonewhat
predi ct where your concerns are going to be. | think, at
| east on behalf of nmy clients, we always try to be
responsi ve. But don't necessarily have a negative view as
to our side of the fence as far as our notivations to stall
t he process, hide the ball or whatever. There nay be sone
| ogistical issues, timng issues on our end that nmay inpede
our ability to process your request.

So, | don't know if that was in anyway responsive
to the request for the topic here today.

MR. KRULLA: Yeah, it's very hel pful, Mark. Mark
rai sed several points relating to principally to the initial
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10
30 day review period prior to issuance of a second request.
Why don't we stick with that topic for the nonment? And does
anybody el se have any thoughts on how we can nmake nore
effective use of that initial review period?

MS. TAYLOR: Hi, |I'm Pam Tayl or of Bell, Boyd &

LI oyd in Chicago and |'ve seen cases where there's been
really effective use of the initial 30 day period, when the
staff is willing to meet with people very early on and
shortly after the Hart Scott is filed. |If the parties are
prepared to conme in and talk to the staff about what the
issues are, it can be a very effective way of narrow ng the
issues or elimnating thementirely.

It's particularly hel pful in cases when, you know,
there really isn't an issue but it |ooks |ike there is on
the surface. And there's sonme explaining, educating that
needs to be done to get the staff up to speed on the issues
and clarify that there really isn't a problemthere. It's
al so very effective in large transactions where there are
i ssues because you can elimnate questions that arise
initially and they turn out not to be a problem upon further
i nvestigation. You can get themoff themthe table early
and get them out of the way before the second request
i ssues. And that can be very effective al so.

MR. BERNSTEIN: Thank you, Pam Any ot her
t hought s?
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MR. KEILER: Louis Keiler with Sonnenschein | aw
firm | would agree. One problem | knowis a common
probl em and the recent protocol to divide responsibility
bet ween the two agencies which are designed to solve that is
deci di ng which of the two agencies is going to handle the
transaction. So, who do you go and see?

And since we're not going to have the apparent --
di vision of responsibilities, | suggest that the agencies
commt to a nmuch shorter period to resolve between
t hensel ves which of the two agencies is going to handle the
transaction. So, that, say, no later than a week after the
initial filing, you know who to go in and see.

MR. BERNSTEIN: Thank you.

MR. DUBROW |'m John Dubrow from McDernott, WII
& Enmery. Just following up on what Mark said in terns of
early interaction. |It's obviously crucial to the staff, but
| found in some cases that getting up to senior nanagenent
really quickly, where senior nanagenent pushes thensel ves
down very quickly as basically elimnating what woul d have
been a very | engthy second request.

| TDwor Etraeeating where | asicalend infoer the

fiustaeeati ngbyo the staf attornery

probl emwhern. Thy, lere obvio
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12
but, you know, when you have a case where there's a
di spositive issue, which we had there, we were able to
bring, basically bringing in so things weren't getting
filtered so nmuch and, you know, ultinmately we were able to
cut it off in 30 days rather than having three nonths worth
of investigation on sonmething that didn't really nmerit it.

MR. KRULLA: \What can we do during the initial 30
day period to better tailor the second request if we're
going to issue one to the issues at hand and to make it,
make the second request, data request conpatible with how
t he conpany keeps their records? Suggestions have been
raised in prior forums about communication during that
initial period between the IT Department of this conpany,
the reporting conpany and the agency's | T people regarding
what kind of data is normally retained by the conpany and
the extent to which that m ght facilitate us fashioning our
guestions with an eye toward the data that actually exists
as opposed to the data we can hypothesis. Any thoughts on
t hat ?

MR. BRUCE: Greg Bruce, R Shernmer. We have
wor ked wi th several --

COURT REPORTER: Excuse ne --

MR. BRUCE: Greg Bruce with R Shermer. W've
worked with various respondents a nunber of different tinmes.
And one of the things that they've tal ked about is just
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13
havi ng you guys nmeet with their managers. |It's bringing in
t he busi ness people beyond just the attorneys and sitting
down so it goes beyond the IT folks. [It's sitting down with
all of the various managenent. And as such, that allows you
guys to get a good feel for how they run the business,
what's going on and then that allows themto better target
what ever information.

MR. KRULLA: Thank you.

MR. BERNSTEIN: Have any of you cone in before the
wai ting period even starts on certain transactions
recogni zing that there m ght be sone significant issues?
Has anyone tried that and if so, was the experience
positive? Negative?

MR. KEILER® We tried it once and never tried it
agai n because we went in and saw the wrong people. W
worked with one agency and the other agency wound up getting
cl earance.

MR. BERNSTEIN: Again, for the record can you
state your nanme?

MR. KEILER: Oh, Louis Keiler with the
Sonnenschein firm

MR. BERNSTEIN: Thank you. John?

MR. DUBROW Jon Dubrow with MDernott again
We've had some matters, including with your shop, Steve,
where we had mmj or transactions that we knew were going to
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14
get | ooked at. We spoke with FTC and DQJ and said, please
work it out. Tell us who gets clearance. When you get
cl earance, tell us and we'll conme and start working with
you.

Wth that we' ve been able to take, spend the up
front time taking things that really shouldn't be part of an
i nvestigation and get themoff the table first. And then,
you know, at an appropriate time start preparing the clock.
We have been effective and | don't think we've elimnated
second requests by doing that. But we've probably narrowed
the scope of it. Sonetimes it works against you. But if
you can do that, you can help yourself.

MR. BERNSTEIN: The other question | wanted to
ask, and this is following up on sonething that Mark had
said. The request we make during the initial waiting period
for information, how consistent are those requests? It
seens to nme that there's a general set of information that
we often ask for |like recent strategic plans, conpetitive
assessnents, |ist of customers and things like that. Are
any of you seeing sonething different, nore unusual requests
comng in during the initial period?

MR. MCCAREINS: This is Mark MCareins. Many of
the requests I've had in that tinme period are nore market
related for industry type information, conpetitive files,

t hi ngs that maybe a 4C docunment m ght have triggered the
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15
guestion. And again, if you've got a couple of days to pul
t hat together and you can go back to your business people
and your VP in charge of Sales and Marketing and they' ve got
sone sort of conpetitive file that nmay not be available to
you on the Internet or whatever, you know, we can help and
have done so. But it's also usually the business plans and
strategies that m ght be the next |evel of docunents after
the 4C s.

MR. BERNSTEIN:. Do you think there m ght be any
benefit to us putting together a nodel excess letter that we
could put out on the Internet so at |east the general stuff
that we consistently ask for in investigations would be out
there for people to incorporate into their planning and then

sone of the nore specific things would be things that woul d

still conme up but at |east that would be nore |imted?
MR. MCCAREINS: | think for the bulk of the people
in this room maybe all of us, |I think as part of our anti-

trust counseling and planning, we probably already requested
t hose docunents and tried to get access to themin our
eval uation period. But for sone others who may not do this
as frequently, that m ght not be a bad thing to do, to have
a tenplate that people can |ook at as they're naking their
Hart Scott filing, the type of information that your office
nm ght reasonably expect if there is an issue.

MR. RAVEN. Marc Raven from Sidley Austin. |
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2 know what kinds of things we're nost likely to be asked for
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17
document? And if you set up a tenplate, it may be held to a
hi gher standard than is necessary.

MR. BERNSTEIN: Thanks, Jim

MR. KRULLA: Go ahead.

MR. BAKER: Steve Baker. One of the questions; |
had a call last night froma practitioner who had a request,
who said that there seenmed to be at | east a perception that
t he second request was broader at the FTC than the Justice
Departnment now and that it's easier to narrow them and
negotiate it at Justice Departnment. | don't know if that's
true or not but, | nean, obviously to the extent it is.

MR. KRULLA: Sonetinmes at the end of the 30 day
review period, we conme to the point where we determ ne that
there are unresolved issues and further information or
docunments are required. W issue a supplenental request for
information in many of those instances. Any thoughts on how
we can make those suppl enmental requests nore effective in
terns of getting us the information and the docunents we
need to analyze the acquisition? Understand what's going on
while mnim zing the burden and expense and delay to the

parties of the transaction?

MS. TAYLOR: Hi, |'m Pam Tayl or again from Bel |,
Boyd & Lloyd. 1'd just like to address the issue of back up
e-mails, which |'msure you all have experience with. 1'd
just like to propose we stop asking for those. And | have a
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18
coupl e of reasons for that, ny radical proposition. But one
is both a burden and fairness issue.

| worked on a transaction once where one side had
two years of backup tapes. The other side had 30 days. And
t he conpany that had 30 days said, you know, we'll give you
30 days but after that you' re out of luck. And the burden
on the conpany that had two years backup was enornous. So,
it seens that just out of fairness and in an attenpt to
reduce burden, it would be a good idea to elim nate that
request.

Secondly, | just think as a matter of practice
|' ve seen that when people get an inportant e-mail, they
either hit the print button and put it in a file or they
keep it in their in box, in which case it would be on their
hard drive and you'd easily be able to get it in a sinple
request for production. People delete things that aren't
i nportant and they go in the back-up files and then
ultimately they get disposed of sone day.

So | think that the likelihood that you're
actually going to get docunents that are going to be hel pful
to you for back up e-mail tapes is really mnuscule in
conparison to the burden on parties who have to produce
t hem

MS. SULLIVAN: Lisa Sullivan, I"'mw th How ey,

Simon, Arnold & White. [|'mactually filling in today for
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19
Joel Chefitz, who you asked to conme. | would follow up on
t hat point of we agree conpletely with that. The FTC seens
to have recently taken the attitude, with respect to e-mi
archive, that the burden is nore on the conpany to prove
that there is zero possibility that there won't be any
rel evant docunment in e-mail archives before the FTC is
willing to agree to elimnate the scope of e-mail archives.

And, again, to reiterate another point you just
made, the expense and the burden on the conpany is generally
qui te huge. Even when using a docunent recovery conpany,
the cost runs into tens of thousands of dollars and often
t akes several nonths for conpanies to tell us that they
can't performthe restoration.

So, | think even if not elimnating all together
the e-mail archive requirenent, there needs to be sone
flexibility within the FTC staff to determ ne whet her there
will be anything available in e-mail and to wei gh the burden
and time agai nst what benefit the FTC will get out of
requiring an e-mmil search.

MR. RI CHVAN: Just one question. Wen you're
tal ki ng about elimnating the burden, are you saying we're
just not going to search it or we're not going to ask you to

retain it in case we want it searched?
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20
request seens like it would be likely, that the FTC contact
attorneys for the parties and suggest that at that point the
| T Departnent start preserving the e-mails or put the
conpany on notice that certain e-mails may be produci bl e at
a |ater date. And at that point the conpany can start
creating a collection of e-mails that you can search | ater.
But requiring soneone to go back two years, | do think is
burdensome and should be eli m nated.

MR. RICHVMAN: Just in ternms of the nunmber of deals
that you all see, how often have we actually asked sonebody
to go back and search back up tapes?

MS. SULLIVAN: 1've had one with M. Krulla
recently. The conpanies actually wound up calling off the
deal where the FTC was insistent that e-mail archives be

searched goi ng back a nunber of years.

MS. TAYLOR: Pam Taylor. | just want to speak to
that point again. I1'msorry. | have just seen a broad
variety of practices. | don't think there's uniformty. |
think sonme staff will say just give us what's on your hard

drive right now. And others are consistent on going back.
And there's just not a uniformty of practice. And | think
it would hel pful.

MR. KRULLA: \What happens to high | evel
confidential e-mails that are for eyes only that go to
seni or managers and are not to be duplicated? After those
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stuff. | don't know what it |ooks |ike, but there may be
hel pful docunents that we haven't been able to find yet.

So, I"'min a pursuit for these docunents as mnuch
as you are. Now, at some point in time, then the client
steps in and says, are you crazy? You know, this is going
to cost $150,000 and five mllion man hours and our

conputers will shut down. W can't do that. Now, that's,
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coments on that. One is, | think the kinds of e-mails that
you're referring to are ones that are going to be generated
soneti mes before the Hart Scott is filed.

So, you know, if they' re sent, deleted, they're
presumably gone. And I don't think there's really nuch you
can do to help parties to keep those. The other thing to
recogni ze about back ups is that you' re not necessarily
going to capture that e-mail nessage, particularly if, you
know, if the parties intend to handle it or a party intends
to handle it in a way that neans it's not going to lie
around, you're not necessarily going to capture it on a back
up tape.

If it's sent on day one, received on day one and

313 g, if032.25 TjO-32.25 Owe' -24 TDit's sent on day one,
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reviewing the stuff that's live is, | would say, not just
necessarily in the tens of thousands but it can be in the
hundreds of thousands of dollars.

MR. KRULLA: Yeah, we're always | ooking for these
docunments that are intended not to be preserved. That woul d
be the equivalent of a confidential face to face statenent
bet ween high | evel executives. | recall prior to the days
of e-mail, | was on a discovery search goi ng through
docunents. And | found a docunment, a nmenorandum t hat said,
after you read this menorandum destroy it. And bel ow t hat
handwritten it said, done, and the initials.

So, while conpanies may conscientiously inplenent
procedures to elinmnate the record of nmenos |ike that that
now often take the formof e-mail, one of the chall enges we
face in conducting our investigations is to figure out how
nost cost effectively, cost effectively for the conpanies,
and nost expeditiously for the staff, how to get a glinpse
of that because as you noted, these kind of docunents are
things that are typically generated prior to the HSR filing,
often prior to the time when the conpany is expecting to
make an HSR filing because after that period there nmay be
greater sanitization of the files.

So, one of the questions we could explore is how
can conpanies to the extent they mmintain back ups of e-
mails, if they anticipate that they' re going to be doing HSR
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filings in the future, how can they preserve material in

manner that will mnimze the burden and expense on the
conpanies in conmplying with a governnent request for
i nformation or docunents, if that request conmes in?

Any thoughts on that?

MR. ROBERTSON: Robbi e Robertson, Kirkland &
Ellis, -- for now anyway. But --

MR. KRULLA: Wel cone to the FTC.

a

25

MR. ROBERTSON: Thank you. But |'ve had the sane

problem Not just merger cases but in conduct cases. And

it is extraordinarily expensive to search e-mails,

especially if you're going back to back up tapes. You can't

change the way conpanies do business in terms of keeping
back ups. What happens is it's done by accident because

over the last ten years, nost big conpani es have changed

their systems three or four tines. They do keep the tapes,

generally. They don't know what else to do with them

But then trying to find a set of docunents and

trying to weed out the privileged docunents and weed out the

docunments that you may think are highly sensitive is very

expensive. And a typical case, if it's a |large conpany,

which |'ve been working for on a | ot of these cases, you can

be tal ki ng about 800, $900, 000 of expense, not |awyer's

time. And at the end of the day you find there's not nuch

t here.

For The Record, Inc.
wal dorf, Maryl and
(301)870-8025



© 00 N o o b~ w N P

N NN N NN R R R R R R R R R R
O A W N B O © © ~N O O »h W N B O

26

And what you find that really is helpful, this
stuff is currently on | Drives or in some other form when
you actually get your hands on it. But you'd like to see
that stuff. And e-mails, a lot of tinme people will keep
themin other places. And a |lot of |arge conpanies, they're
all on shared drives and things like that where they tend to
park these docunents.

So, | think that at some point there needs to be
sone better sophistication both on the FTC side and al so on
the lawer's side for both in house and in law firnms to
figure out how to do this because you don't want to spend a
mllion dollars chasing something that's not there. You
could have spent a little bit less time and a | ot |ess noney
finding something you really want to | ook at.

And | think part of it is a |lack of understanding,
at least fromny part when | first got into these big cases,
and knowi ng how nuch it does cost and how expensive it
really is. And how you have to do it mechanically. Nobody
that |'ve dealt with at the FTC really understood it either.
And we had to get sonme of the technical people inside the
FTC to tal k about, can we just give you the tape? Well, no,
we don't know what to do with the tape. No, we don't have a
machi ne that can even read it. That kind of problem

| think that there could be a little bit nore done
to develop a way to systenmatize getting at these ol der
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docunents or older e-mails and not spend so nuch noney doi ng
it.

MR. KRULLA: How can we use sanpling techniques to
m nimze the burden? |If there's a cost estimte of a
mllion dollars or x mllion dollars, the next question I
would raise is, well, how nmany tapes are we talking about
and can the conpany identify the departments or
organi zations or the persons or the time periods covered by
those tapes? Wth that information, can we reduce the
burden on the conpanies while focusing in on, through
sanpling, focusing on those back ups that may be nopst |ikely
to yield useful informtion?

Any t houghts on that?

MS. SULLI VAN: Again, Lisa Sullivan from How ey.
| think that in certain circunstances you can but it does
require the FTC to have experienced | T people comruni cating
with the IT people at the client. Sone conpanies will store

their e-mail archives on a person by person basis or
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entire week or for an entire nonth. So, it is possible but
it's going to vary from conpany to conpany. And the FTC
needs to think cognizant of that.

MR. BERNSTEIN: And I think that's probably why,
Pam you're not seeing the consistency fromcase to case is
because so often we try to bal ance what the conpany needs to
go through to get us the information we want versus the
val ue of that information. And for certain conpanies, as
you nentioned, they may, it may be easy to search for a year
but i npossible to search for three years. And we try to do
our best to understand that and then make appropriate
nodi fi cati ons.

MR. RAVEN. Marc Raven from Sidley. The other
coment | want to make is that | think it can be a m stake
in many instances to start out a nerger investigation with
t he assunption that it's a conduct investigation and
therefore you' re | ooking through old or deleted e-mails for
sone sort of a snmoking gun. These cases, you know, nore
often than not, are going to be decided on econom c facts or
at | east they should be. And that's not the kind of stuff
t hat people are going to go through and sanitize. That's
going to be, you know, the current business documents that
are still going to be live on the systens.

So, | think, you know, you have to approach the
problem fromthe right perspective to begin with and not
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assune that, you know, every nerging party has sonething,
you know, buried in a deleted e-mail sonmewhere.

MR. BERNSTEIN: Yeah, Mark, that's a point we've
heard.

MR. ROBERTSON: Robbi e Robertson, agai n. | think

e-mails are where all the good and bad docunents are. |
| ove e-mails. The hard part is getting toit. And | think
that one thing, what |I'mtal king about is not that you
shouldn't | ook at e-mails. You need to |ook at them But |
think there's a |lack of understanding as to how you do it
mechani cal | y.

| didn't understand it. | had to go to an outside
conpany to have themexplain it to ne when | had three
different e-mail systens and all these different conputer
t hi ngs, how do you actually search it? How do you cone up
with the search terns that |ead to sonething |ess than 400
boxes of e-mails?

When we went through a process |like that recently
and did the search ternms, we tried to negotiate it between
the |l awyers. We cane up with great ternms. The FTC | awyers
cane up with great terms. But we really didn't understand
the process that well because we're not the ones who are
actually doing the work. W cane up with what we thought
were good search terns and we still ended up with 400 boxes
of e-mails. And it wasn't that hel pful.
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So there has to be, | think, a better technical

under st andi ng of how to get to the documents that you really

want .

MR. HUEBNER: Pete Huebner with Applied Discovery.
To M. Robertson's point; the key here, | think, is you want
to be efficient. If you could find a process that keeps

your docunents el ectronic throughout the review process,
then you can apply automated search facilities. So, in your
case, instead of getting 400 boxes, by keeping those
docunment s al ways el ectronic for review process, you can
apply your key word searches throughout the entire process.
You're not necessarily shuffling through paper.

The ot her advantage to that, that type of a
process where everything s kept electronic, is all the set
up is up front that converts these electronic docunents into
paper is renoved. So a |lot of your timng issues, in terns
of deadlines and how you're going to get to the actual start
of the review can be elim nated by, again, keeping the
documents in their original fornms, which is electronic.

MR. DUBROW This is John Dubrow. Even if you do
that, you don't have 400 boxes but you still have the sane
amount of stuff that sonebody's got to sit in front of a
conmput er screen --

MR. MCCAREINS: Review still has to take place,

absol utely.

For The Record, Inc.
wal dorf, Maryl and
(301)870-8025



© 00 N o o b~ w N P

o T e e
A W N B O

31

MR. DUBROW Vhich is really where the burden
lies. | nmean, we can get copiers that cost noney. But you
can copy a box of docunents for a couple of hundred bucks
when you can just pay $5,000 --

MR. HUEBNER: But by doing key word searches, his
original process was to crawl through all the raw data and
| ook for itens that everybody agreed was going to, you know,
take off the table or we were going to be concerned about.
By continuing to apply that search capability you can,
i nstead of necessarily read through every docunent, you can
go right to the docunments that have those critical key
words. Look at those first and determine if these are
rel evant to the situation at hand.

Review wi I | always have to take place. | nmean,

you can't, you can't avoid it. You're right.
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MR. RAVEN. Marc Raven. This again goes to the
burden when you have to go to nultiple [ayers, you know,
repetitive back ups and so forth. There are sone types of
files that are difficult or inpossible to word search. And
we ran into that situation recently where we had, you know,
a very good systemwhere we're trying to find certain types
of docunents by | ooking for key words.

But because we were trying to err on the side of -
- we still had a lot to review. And even then, when you are
| ooking for certain, |ooking at certain types of files such
as image files or spreadsheets, which can, you know, be
numer ous, word searching is problematic.

MR. ROBERTSON: | was going to say, ny exanple of
400 boxes, that was nine percent of the docunment set. So we
did the first search. The problemis we didn't really
understand how to do the search to get stuff that is
relevant. And that's an area where |I think we could use
nore expertise with |lawers here but also with the FTC,
because nobody really understood how to get out what you
really wanted to get.

MR. KRULLA: For the record that was Robbie
Robert son.

MR. ROBERTSON: Robbi e Robertson.

MR. BERNSTEIN: Steve, did you want to add
sonet hi ng?
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MR. BAKER: Yeah, one of the questions people seem
to be kind of asking is how many cases you' ve asked for
t hese kind of details and of the ones we do ask for, how
often do they end up being valuable to your investigations?
| don't know if you guys are free to answer that. |f you
can, it would probably hel p peopl e understand ki nd of what
we' re doi ng.

MR. RICHVMAN: | think we strayed, sorry, Steve.
think we strayed fromthe archive issue to electronic files
that are kept in an easily accessible fashion. [|'m not
sure, | think we were m xing Pam s original archive issue,
pl ease don't make us go through data tapes, especially if
they're on | egacy systens that we have to recreate to just a
general electronic discovery issue. So, if we can separate
those two out, | think it would be nost hel pful because one
burden is we're asking you to build a systemthat no | onger
exi sts or recreate a systemor have a third party vendor do.
The other is how do we narrow t hese exceedi ngly | arge
el ectroni ¢ document productions, in |large parts because
nobody del etes, nobody throws away paper. Well, nobody,

t here's nobody who deletes files off their hard drive. And

t hen, when you go to a LAN-based system there's absolutely

nobody that ever goes through a LAN-shared space for a group

or for even an individual's files and deletes old files

t here because you never know whose they are and who wants
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t hem

So, you know, we've taken what used to be a
horri bl e process on paper, and technol ogy has expanded the
uni verse of things we're asking you to search. | think
there's an iterative process that we m ght be able to get
to. This is in response to Robbi e Robertson.

MR. ROBERTSON: Robertson.

MR. RI CHMAN: Robertson. Your original point is
if we come up with search terns and it turns out that you
get a lot of junk, as we mght say if you were to cone to ne
and say, “lI don't think you want this type of document which
anybody could do. Here's a thousand boxes of it. Gve ne a
sanple, let me look at it."

The sanme thing, if you do a search el ectronically,
| think it's possible that if we can agree on the initial
group search terms, give us a sanple and we can figure out
relatively quickly or the IT people can what the ternms are
that are bringing in the 400 boxes and maybe we can add
anot her search termto cull out the extraneous information
you don't want to provide, you don't want to review and we
don't want to have to read.

MR. ROBERTSON: Robbi e Robertson again. And |
agree with that. | think that we just need to get nore
sophi sticated about it because all this, just |earning how
to do this sonetinmes is a plus. | mean, years ago | would
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find a thousand cases to finally find the one I |ike. And
then, | can get 10 or 12 because | know how to search that.

But there's a certain thing about doing searches
on emails that can | ead you astray very quickly. Now,
you're |l ooking for a docunent that has a the word market ed,
that m ght get you a list on who's going to the grocery
store to any section that has the nane marketed for that
particul ar group of, a respondent, for exanple. If you're
| ooking for an acronym often that will be the name of a
group and wind up with mllions of documents. And | think
that there are outside conpanies that are getting better at
this that we can use that are |earning how to do the
searches. So, | think that all this, we're better off
| earning how to do the searches in the first place.

Now, it would help if it was all electronic and
you guys could look at it in that form too. But that's a
fight that we all have to go through.

MR. McCAREINS: WMark McCareins. Renenber that
we're dealing with all these issues on a daily basis, not
with you or DQJ but in private litigation. So, ny focus is
what is the federal district judge going to order nme to do
or magi strate under the federal rules. And | think npst
fol ks practitioning in this area would say that the courts
are a half step or two behind the technology. And you go in
front of our magistrates across the street and we're trying
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to educate them about the difference and they try to cut the
baby in half and naybe there's a reported FRD decision that
may go up to a district court judge.

But there's 