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policing the market against acts and practices that distort the manner in which consumers make
decisions in the marketplace.  The practices we attack are those that prevent, or at least hinder,
honest competition.  Terminology matters here because in some countries this category of
practices is referred to as “unfair competition.”  Thus, I ask your forbearance if your country
calls “unfair competition” what I refer to as “consumer protection” and ask you mentally to
substitute one term for the other. 

Today, I first will discuss the relationship between antitrust and consumer protection.  I
then will consider the international dimension of the relationship between the two, and compare
the convergence issues we are addressing in antitrust with those in consumer protection.  I then
will suggest that just as we began the antitrust convergence effort with hard-core cartels, we
should begin the consumer protection convergence effort with cross-border fraud.  Next, I will
discuss why we as antitrust enforcers and practitioners should participate in this debate.  I will
conclude with a discussion of what we are doing about cross-border fraud in the United States.

II. The Relationship Between Competition Policy and Consumer Protection

A. Complementarities

As my colleague, Commissioner Thomas Leary, stated last year, “I predict that the
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offerings of one seller, they can turn to others.  The consumers’ ability to shift expenditures
imposes a rigorous discipline on each seller to satisfy consumer preferences.  Competition does
more than simply increase the choices available to consumers, however.  It often motivates sellers
to provide truthful, useful information about their products and drives them to fulfill promises
concerning price, quality, and other terms of sale.  Consumers can punish a seller’s deceit or its
reneging on promises made by voting with their feet – and their pocketbooks.

 Sometimes robust competition alone will not punish or deter seller dishonesty or reneging. 
Some products may be purchased so infrequently that consumers’ decisions to shop elsewhere
are ineffectual constraints on seller behavior.  For other products, usually called “credence
goods,”8 consumers cannot readily use their own experiences to assess whether the seller’s
quality claims are true.  The typical consumer knows whether a food product “tastes great;” she
probably cannot judge whether consuming the same product reduces the risk of cancer. 
Competing firms may not have strong incentives to identify their rivals’ misrepresentations.  

Companies that are in business for the long run care about how consumers regard them. 
They count on repeat business and word-of-mouth endorsements to increase sales.  By contrast,
the commercial thief loses no sleep over its standing in the community.  The fraudsters – as we
call them – cheat consumers, grab the revenues, disappear from sight, and often emerge in
another guise to steal again.

Consumer protection policy has a vital role to play in addressing the phenomena I have just
described.  Consumer protection works to ensure that consumers can make well-informed
decisions about their choices and that sellers will fulfill their promises about the products they
offer.  Simply stated, the core of modern consumer protection policy consists of preventing
sellers from increasing sales by lying about their products9 or by engaging in unfair practices such
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as unilateral breach of contract or unauthorized billing.10  If sellers make a habit of lying about
their products, a pernicious atmosphere of consumer distrust may well develop.

An atmosphere of consumer distrust can harm society in several ways.  Deceit by one
group of sellers may lead consumers to doubt the integrity of an entire industry or to distrust
markets generally.  Deception by Internet sellers, for example, could discourage consumers from
using the Internet to gather information and make purchases.  Truthful sellers must resort to
extraordinary measures to persuade consumers of their honesty.  Even if honest suppliers take
such precautions to show their trustworthiness, some consumers may reduce their purchases and
go without products whose acquisition would improve their well-being.  By striving to keep sellers
honest, therefore, consumer protection policy does more than safeguard the interests of the
int4 atmosp7du P2l4 their well6 Tc -0.3293  47ovonsuthe
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schemes.16  Today, the disgorgement of revenues obtained by fraud is a centerpiece of our
consumer protection program.17  The experience with restitution and disgorgement in consumer
protection laid the foundation for the Commission to use those remedies in antitrust.18

Perhaps the more important form of osmosis runs from competition to consumer
protection policy.  As I mentioned earlier, robust competition is the best single means for
protecting consumer interests.  Rivalry among incumbent producers, and the threat and fact of
entry from new suppliers, fuels the contest to satisfy consumer needs.19  In competitive markets,
firms prosper by surpassing their rivals in identifying and serving consumer needs.20  

This feature of the market system has important implications for the design of consumer
protection policies affecting the regulation of advertising and marketing practices.  Without a
continuing reminder of the benefits of competition, a consumer protection program might tend to
impose controls that ultimately may diminish the very competition that increases consumer
choice.21  Competition principles can help ensure that consumer protection is consistent with
consumer sovereignty.  They remind us that some consumer protection measures – even those
motivated by the best of intentions – can also create barriers to entry that limit the freedom of
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the harm.40  As a result, many other countries prosecuted these cartels under their own laws, as
well.41

This cartel experience exposed two fundamental but related issues:  how to obtain
evidence of anticompetitive activities taking place abroad for use in domestic prosecutions and
how to share information with other countries so that they can act as well.  The Justice
Department addressed the first problem through cooperation with other nations, particularly
through the use of Mutual Legal Assistance Treaties that permit criminal authorities to gather
evidence for each other.42

Through these and other mechanisms, cooperation has become a reality, and numerous
examples of convergence have followed.  The number of jurisdictions that treat hard-core cartels
as criminal, for example, now includes countries as diverse as Canada, Japan, Israel, and
Norway,43 and others are considering criminal sanctions.  Leniency policies have evolved, and
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The experience gained during the merger wave of the 1990s built a reservoir of trust on
which we could draw to discuss and deal with differences when they arose.  That trust makes it
easier to deal with the hard questions that remain.  One issue is the risk that, as multiple arbiters
judge the same transaction, the decision of the most restrictive jurisdiction will prevail, effectively
dictating policy to all the others.49  This was the result in GE/Honeywell and was nearly so in
Boeing/McDonnell Douglas.  As many have noted following those two cases,50 the EC and the
U.S. redoubled their efforts to understand each other and, along the way, continued to cooperate
effectively as the recent Solvay/Ausimont51 and Bayer/Aventis CropSciences52 cases demonstrate.  

Our differences have led us to supplement cooperation with convergence.  Convergence,
put simply, involves discussing the issues and learning from each others’ experience to move
toward a general consensus about how best to enforce our antitrust laws.  Over time, national
laws are likely to evolve to reflect that consensus.  In addition to the U.S./EC mergers working
group, we are working together on similar issues at the OECD, and are addressing thorny
questions about the relationship between competition and trade at the World Trade Organization. 
The convergence movement took an important step forward through the International Competition
Network (ICN), which celebrates its first anniversary at this Conference.  At its first annual
conference, which just took place in Naples, the ICN’s 75 member competition agencies adopted
a set of Guiding Principles for Merger Notification, and endorsed a set of Recommended
Practices for Merger Notification Procedures, that are designed to promote convergence in multi-
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jurisdictional merger review.53  The ICN launch succeeded, in my opinion, because of the widely-
shared desire for convergence and the excellent relationships that have been established in
working on matters about which we substantially agree.

2. And now, consumer protection

Consumer protection is now moving on the same trajectory as antitrust.  While the
differences in approach to consumer protection were as significant as those surrounding antitrust,
the issues of international cooperation and convergence simply did not arise for many years. 
These issues did not get much notice largely because consumer protection issues usually involved
only one country.  While consumer goods themselves have long crossed national borders,
marketing campaigns until recently remained domestic in nature.  There are many reasons for this,
including different languages, cultural barriers that required different marketing strategies for
different countries, different competitive environments, and different labeling rules.  There may
have been significant differences between nations on issues like comparative advertising, the
amount of substantiation necessary to support an advertising claim, and the extent to which
disclosures might cure marketing problems.  These differences did not become points of
contention, however, because products usually were marketed separately in different countries.

Just as globalization has changed the landscape in antitrust, it is changing consumer
protection.  Today, we see satellite networks broadcasting advertisements around the world, with
operators waiting to take your order in the language of your choice.  Telemarketers routinely call
U.S. consumers from Canada.  Most significantly, in many markets the Internet is turning national
borders into historical anachronisms.  As my colleague Commissioner Orson Swindle has stated,
“[t]he phenomenal growth of commerce on the Internet has provided a greater sense of urgency
to the FTC's seeking cooperation with its foreign counterparts.”54  We cannot avoid considering
global consumer protection issues.55
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A similar, if less visible, convergence has taken place regarding substantiation for certain
advertising claims.  In 1984, the FTC issued a deception-based policy statement reaffirming its
commitment to the requirement of advertising substantiation.  The statement, issued after we
solicited comment on how to make our advertising substantiation program more effective,
emphasized that “[o]bjective claims for products or services represent explicitly or by implication
that the advertiser has a reasonable basis supporting these claims.”  The statement also noted that
“the goal of the advertising substantiation requirement is to assure that advertising is truthful.”69 
At approximately the same time, the European Commission issued its directive on misleading
advertising, which took the same general approach to substantiation in Europe.70  While there may
yet be room for discussion, we are in general agreement with the European Commission on this
critical broad principle.

The European Commission’s work on commercial communications in the common market
encourages me to believe that further convergence is a reasonable goal.  The European
Commission issued a Green Paper on commercial communications in 1996, which notes, for
example, that differing national regulations could create obstacles for companies seeking to offer
such services across national borders, and proposes a review of restrictions that form barriers to
entry.71  These are ideas on which we could find considerable common ground.



<http://europa.eu.int/comm/internal_market/comcom/docs/follupen.htm>. 

72  FEDERAL TRADE COMMISSION, CONSUMER PROTECTION IN THE GLOBAL ELECTRONIC

MARKETPLACE: LOOKING AHEAD 18 (Sept. 2000), available at
<http://www.ftc.gov/bcp/icpw/lookingahead/global.htm>.

73  Id. at 12.

21

The common framework we have established thus far is heartening.  Yet the remaining
issues to be resolved – including e-commerce, distance selling, and consumer fraud – are
significant.  If different arbiters apply different standards in these areas, then marketers who wish
to apply identical techniques across borders may have to design a strategy that complies with the
standards of the most restrictive jurisdiction in most countries, a result that might not maximize
consumer welfare.  International convergence in consumer protection is thus as important as
international convergence in competition.  

I see at least two important questions before us.  First, can we find vehicles for practical
cooperation that will lay a foundation for further convergence, just as cartel enforcement has done
in the antitrust area?  Second, how can we ensure that economic analysis adequately informs
consumer protection enforcement and complements our antitrust enforcement efforts?

In June 1999, the FTC held a workshop on international consumer protection issues, with
participants from industry, consumer associations, governments, and academia recognizing the
“value of working toward building consensus on core consumer protections on the national and
international levels.”72  In a subsequent report, the FTC described the benefits of convergence in
consumer protection:

First, the more commonality among different consumer protection regimes, the less
burdened merchants are in figuring out different, and potentially conflicting, marketing
rules. . .  Second, it promotes consumer protection, because consumers are more likely to
understand the rights available to them, regardless of a merchant’s location.  Third, it
promotes consumer confidence in cross-border transactions, to the extent that
consumers know they have the same core protections as they do at home.  Fourth, it is
easier for governments to engage in joint law enforcement efforts when their cross-
border colleagues are enforcing the same protections.  Fifth, judgment recognition is
more predictable and less problematic when both countries involved have rules
reflecting the same public policy choices.  Finally, it is particularly appropriate given the
scope of Internet retailing: international rules for an international marketplace.73

III. A Future Work Program

A. Fraud is the place to start
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some countries consider fraud to be a concern only for criminal agencies.  Others equate fraud
with egregious misleading and deceptive commercial practices generally.  Despite some issues of
classification, I am confident that consumer protection agencies worldwide would agree that
certain types of seller deceit warrant categorical condemnation.

I also sense an increasing awareness that fraud is a serious threat to proper functioning of
markets around the globe.  The communications and information-processing revolutions that spur
the globalization of commerce also facilitate the globalization of fraud.  At the FTC, we have seen
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As I mentioned in introducing this speech, for several reasons consumer protection is the
next frontier that should command the attention of the antitrust policy community.  First, the
consumer protection community can borrow heavily from antitrust enforcement experience with
hard-core cartels in designing strategies for attacking cross-border fraud.  Cooperation between
competition policy and consumer protection officials and practitioners can accelerate the pursuit
of effective international approaches to detecting and punishing fraud.

A second, related reason is that limiting cross-border fraud is important to the
establishment of successful market regimes.  Losing the battle against cross-border fraud would
undermine confidence in market processes, especially in transition economies.  Moreover,
consumers in countries that fail to develop effective anti-fraud strategies may become especially
attractive targets for fraudulent schemes.

Countries that are homes to the targets of cross-border fraud are not the only victims. 
Countries that unwittingly host them are damaged as well.  What country wants the dubious
reputation as a haven for perpetrators of international fraud?  Not only does this reputation give
rise to questions about a country’s commitment to the rule of law, but it also sows the seeds for
corollary problems such as money laundering.  
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C. How we’re facing the issue here 

We are beginning to address the problem of cross-border fraud in the United States.  As
we see it, effectively fighting cross-border fraud requires several improvements.

For example, consumer protection enforcers in different countries must share more
information about cross-border fraud.  This step is essential to successful cross-border law
enforcement.  Often, consumer protection enforcers in different jurisdictions investigate the same
targets, and sharing information could facilitate effective enforcement.  More complete
information sharing also could help avoid duplication.82  This issue is similar to the information
sharing issues we face in antitrust, although we may be able to address them differently to the
extent that confidentiality issues are not congruent.83

In addition, countries should address gaps in the legal ability of their consumer protection
agencies to exercise certain extraterritorial jurisdiction in cases involving fraud.  The IMSN issued
“Findings on Cross-Border Remedies” that discuss this problem of lack of jurisdiction.84  The
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inability to take action hurts consumers: fraudulent companies can use one country as a home
base from which to target only foreign consumers.  As mentioned, we have seen exactly that in
some of our investigations.  We anticipate a broad degree of convergence on the need for
combating cross-border fraud, as it is in the interest of both consumers and legitimate industry to
eradicate this pernicious practice.

Moreover, we should find ways for prohibitive orders such as injunctions to be effective
across borders.  Injunctive relief against fraudulent companies is important to stop them from
harming consumers.  This relief is meaningless against foreign defendants if injunctive orders are
unenforceable across borders.  A court whose injunction is ignored can hold the defendant in
contempt of court, but this sanction has little value if the defendant is overseas.85  Mutual Legal
Assistance Treaties, which are often useful in criminal antitrust cases,86 are generally not
applicable outside of the criminal context, and thus are not available in non-criminal fraud cases.

Finally, one of the key elements of an effective anti-fraud program is depriving
wrongdoers of their ill-gotten gains, reducing the incentives to engage in fraud.  To the extent that
money can be returned to consumers, it reduces their injury and increases their confidence in law
enforcement.  One of the problems we face in obtaining redress is that fraud proceeds move off-
shore quickly.  Countries should explore procedures for preventing the transfer of fraudulently
obtained assets abroad and for repatriating them once they are transferred.  

We have developed a Five-Point Plan for Fighting Cross-Border Fraud to make
improvements in these areas.  The Plan borrows many of the tools used in antitrust.  Under our
Five-Point Plan, we will:

1. Advocate adoption of an OECD Recommendation on Cross-Border Fraud;
2. Seek legislative changes to improve our ability to fight cross-border fraud;
3. Hold a workshop on public/private sector cooperation to combat cross-border

fraud;
4. Enter into new multilateral and bilateral agreements, and strengthen existing

arrangements, to combat cross-border fraud through cooperation and coordinated
enforcement activities; and

5. Provide targeted technical assistance to developing countries.

1. OECD Recommendation on Cross-Border Fraud
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The desire for improved bilateral cooperation is a shared one.  I know that Konrad von
Finckenstein, the Commissioner of Competition in Canada, agrees.  Konrad and I will endeavor to
bring cooperation in the field of consumer protection up to the level of cooperation in antitrust
matters.  Given the close cooperation of the U.S. and Canada, we believe that we have an
opportunity to demonstrate how two nations can work together through enforcement
partnerships, the sharing of information, and the crafting of domestic remedies that are effective
in a borderless market.

Multilateral cooperation through international networks, such as the OECD, is another tool
from antitrust that we can use to combat cross-border fraud.  We will strengthen our multilateral
cooperation network by focusing on increased cooperation with Latin American countries through
a Pan-American dialogue on consumer protection.  We also will work with our counterparts to
expand the International Marketing Supervision Network to Latin America, Eastern Europe, and
other interested countries.  Latvia and Estonia recently joined the IMSN, and Brazil has expressed
interest in joining.  Together we will use the IMSN to coordinate more specific, targeted law
enforcement activities to combat cross-border fraud.92  We will develop systematic procedures
for notifying the IMSN of international law enforcement action and ongoing investigations.  

We will also recruit countries to share consumer complaints with us to provide empirical
data on the problems that cause consumers the most harm.  Through the IMSN, we developed a
website – www.econsumer.gov – where consumers can file cross-border e-commerce
complaints online.  Law enforcers in seventeen member countries can access these complaints. 
This site is a testament to how technological advances in collecting consumer complaint
information efficiently can assist us in targeting those frauds that harm the most consumers
worldwide.  We will continue to expand this tool. 

As with antitrust, bilateral and multilateral cooperation must be tied to actual enforcement. 
A key element of our Five-Point Plan is to bring cross-border cases and coordinate international
law enforcement sweeps.  These sweeps should draw international attention to certain types of
frauds, deter cross-border fraud, educate the public, and identify further gaps in cross-border law
enforcement efforts.  Such sweeps will be conducted bilaterally through enforcement task forces
with law enforcers in particular countries.  For example, as part of the Canadian effort to crack
down on telemarketing fraud mentioned earlier, we participate in two U.S.-Canadian consumer
protection enforcement task forces, Project Emptor in British Columbia and the Strategic
Partnership in Ontario.  Since December 2001, through these alliances, the FTC and its Canadian
partners have obtained nine orders against seventy-seven defendants.  We already have awarded
almost $800,000 in consumer redress, and we have obtained default judgments totaling almost
$19 million.  Over $6 million in assets and funds remain frozen or encumbered in Canada, the
U.S., and elsewhere, and will be available for redress to consumers if FTC and Canadian partners
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prevail.93  We will continue to bring cases through these task forces and will develop new task
forces to bring cross-border cases.

5. Technical Assistance

No country should become a haven for fraud.  To prevent this, we will help countries to
develop tools to protect their consumers from fraud through targeted technical assistance.  This
project will complement our work in competition through which we have promoted market-
oriented competition policies in developing countries.  Through our technical assistance program,
we will promote market-oriented policies to advance consumer protection as well, with particular
focus on the need for strong fraud laws and enforcement of such laws.  We will note that
competition policies will fail if fraud in the marketplace dilutes consumer confidence.  The
assistance also will enable us to make contacts in developing countries, so that we can ultimately
enlist new partners in our international fight against fraud.

This assistance will be accomplished through missions funded by the United States
Agency for International Development, FTC staff comments on consumer protection legislation in
developing countries, and FTC staff participation in multilateral meetings of developing countries. 
With our assistance, these developing countries can become partners in fighting cross-border
fraud.  Even before they are ready to join in more formal cooperation activities, we will identify
contact points in as many countries as possible.

IV. Conclusion

As my colleague John Vickers, the head of Britain’s Office of Fair Trading, succinctly put
it recently, competition and fairness are natural allies.94  We need to work together to make sure
that these natural allies are complementing, not undercutting, each other.  Because borders no
longer constrain marketing any more than they constrain traditional subjects of antitrust
enforcement, we should seek convergence in consumer protection policy just as we have done in
antitrust policy.  It will be a difficult task, but it will be easier to begin with the areas on which we
agree.  Fraud is a good place to start, and I invite you to join with us in this effort.


