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Commission (Dec. 20, 2007), 



“The Google content network reaches 75% of unique internet users in over 100 countries2

and 20 languages on millions of sites across the web.”  Google AdWords, Content Network,
Partner Sites, at https://adwords.google.com/select/afc/partners.html.  Google explains its
AdSense for Content business at
https://www.google.com/adsense/static/en_US/AfcOverview.html?gsessionid=ClEgEz3MwAU.

See3

https://www.google.com/adsense/static/en_US/AdFormats.html?sourceid=aso&subid=ww-ww-e
t-asui&medium=link#image (available formats for Google AdSense contextual ads include a
variety of graphical/display formats in addition to text formats).

See 4 http://www.doubleclick.com/products/advertisingexchange/index.aspx (“The
DoubleClick Advertising Exchange service makes buying and selling digital advertising faster,
easier and more profitable. Through an impression-by-impression auction marketplace, the
service connects industry-leading online publishers with top-tier advertisers, agencies and
networks.”).

Majority Statement at n.7.5
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and DART for Advertisers.  Development efforts ceased once the proposed acquisition of
DoubleClick was announced.

It is difficult to believe that Google – with a market capitalization of nearly $207 billion, a
top-notch engineering team, and a wealth of connections among publishers and advertisers – would
have been unable to refine its beta product and release a highly competitive third party ad serving
solution of its own.  Third party ad serving customers likely would have benefitted from both price
and innovation competition as a result of Google’s entry efforts.  In addition, Google’s vertical
integration via internal development would have created its own synergies, which calls into question
the merger specificity of any synergies that may result from Google’s acquisition of DoubleClick.

B. DoubleClick’s Recent Entry into the Intermediation Market

Through AdSense for Content, and acting as an intermediator, Google places millions  of2

contextual ads on publishers’ web pages, typically in “remnant” space that has not been directly
purchased by advertisers.  These ads may be text-based, or they may conform to a variety of
graphical display formats.3

DoubleClick recently entered the intermediation market with its own “DoubleClick
Advertising Exchange,”  which places display advertisements in the same type of remnant space on4

publishers’ web pages.  This constitutes current horizontal competition between Google and
DoubleClick, which will be eliminated as a result of their merger.

The majority claims that the intermediation market is highly fragmented, and that no
evidence suggests DoubleClick was uniquely positioned to become a major player in this space.5

But DoubleClick’s marketing materials for its new advertising exchange suggest otherwise:



See 6 http://www.doubleclick.com/products/advertisingexchange/index.aspx.

See infra page 5 et seq. for a discussion of network effects.



ads on just the football section of a news website, on the
showtimes pages of a movie ticketing site, or on a specific ad unit
that is always in one position on a particular political blog or web
page.

  The “Database of Intentions” was first described by John Battelle as “the aggregate10

results of every search ever entered, every result list ever tendered, and every path taken as a
result.”  J



An oft-cited example is the fax machine.  One fax machine would have been worthless;11





behalf, DoubleClick would not necessarily be prevented from using the data for commercial
purposes, if it will benefit the customer.

DoubleClick Inc. website, About Us, at21
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between “premium” and “remnant” advertising space, and narrow the gap between the value of
direct and intermediated sales.

Today, ads sold by publishers directly to advertisers are served in premium space and
command the highest prices.  Presumably, this is because advertisers place the greatest value on
their own strategic assessments regarding the types of consumers who will view an advertisement
in a specific location on a specific website, and the value this display opportunity will generate.  In
contrast, remnant space is perceived as having a lower value because no advertisers have claimed
it.  This space tends to be filled via third-party intermediation and/or contextual advertising, at much
lower prices.

Post-merger, the combined Google/DoubleClick will become a “super-intermediator” with
access to unparalleled data sources.  In this role, Google/DoubleClick may be able to match up
buyers and sellers in ways that more fully maximize the value of all advertising space.  As the
merged firm’s dataset grows, data-driven algorithms may perform at least as well as direct sales –
if not better – in choosing which advertisements to display to generate the greatest return on



For example, the Commission might have mandated a firewall between the Google and23

DoubleClick data for some period of time, consistent with the parties’ representations that they
do not intend to merge the datasets.  Such a firewall would need to be carefully crafted to avoid
gamesmanship, permit auditing, and the like.
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B. Future Approach to Data Mergers

Throughout the Commission’s antitrust investigation of this transaction, I was concerned that
the data issues would be relegated to the consumer protection side of the agency, and would not
receive adequate attention by antitrust staff.  I remain concerned that the Commission’s antitrust
investigation relied on the parties’ representations about what they intend to do with their combined
data troves, even though their choices about data integration are as relevant to the antitrust analysis
as they are to the consumer protection review.  After all, why would Google pay billions of dollars



The privacy discourse is about more than just Personally Identifiable Information, or24

PII.  It also should encompass a wide range of data about consumer behavior on the Internet,
including all of the different kinds of data Google collects through its various products and
services (such as Google Mail, Google Checkout, and Google Talk).  I note, however, that
Google may indeed have access to PII, and may be able to use it to derive additional details that
could be used for behavioral targeting purposes.  To cite just one example (and there may be
others):  through the popular GoogleMaps application, Google may be able to deduce a user’s
home address (based either on a user’s saved locations, or the frequency of searches for
directions from one location).  Once an address is identified, it is easy enough to “reverse



FTC News Release, FTC Staff Proposes Online Behavioral Advertising Privacy26

Principles (Dec. 20, 2007), available at 



See, e.g., FTC News Release, ChoicePoint Settles Data Security Breach Charges; to29

Pay $10 Million in Civil Penalties, $5 Million for Consumer Redress (Jan. 26, 2006), available

at 



F EDERAL TRADE COMM’N, THE FTC IN 2007: A CHAMPION FOR CONSUMERS AND
30

COMPETITION (Apr. 2007), at 1, available at

http://www.ftc.gov/os/2007/04/ChairmansReport2007.pdf.

Id.31
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competition jurisdiction in broad sectors of the economy.”   Section 5 of the FTC Act is the30

cornerstone of the Commission’s authority to review a wide range of business practices.  The agency

embraces its dual, but complementary, missions.  While the FTC’s
competition and consumer protection missions focus on different
types of conduct, they share the same overall goal: that consumers
obtain truthful information about products and services that they can
then use to make purchase decisions in a competitive marketplace in
which their personal information is safeguarded. This purpose has
assumed even greater importance in this dynamic, digital, and global
marketplace.31

With this mission statement as our guidepost, the Commission could have utilized the full scope of
its statutory powers to ensure competition was not harmed, while also addressing the privacy issues.


