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long as I have been practicing law- at least, until now-vertical
price restraints have been per se unlawful, while non-price vertical
restraints were judged under the rule of reason." But in the wake of
Justice Kennedy's Leegin opinion, the distinction between price and
non-price vertical restraints no longer matters. Now, all vertical
restraints are to be judged under the rule of reason.

Members of the US antitrust legal community packed the
Supreme Court gallery during oral argument in the Leegin case.
Many were intensely interested in whether the Court would uphold
per se illegality of vertical minimum price fixing. The Justices and
the parties vigorously debated the merits and demerits of the policy.
The very existence of that debate gave me some slight hope that
vertical minimum price fixing would remain presumptively illegal.
But even then I doubted that the Court would reach a consumer
friendly result.

The Leegin outcome is distressing, to put it mildly. I have
spent most of my career, in both state and federal government, as an
advocate for consumers above all else. Unlike the Leegin majority, I
maintain that the price/non-price distinction still matters a great

185, 185 (1996). So-called non-price vertical restraints generally involve the area
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deal-to Congress, to business investors, to many law enforcement
officials, and to every bargain-conscious consumer in America. The
Court dismantled important consumer protections in Leegin. I find
myself unable to gracefully accept that and move on. The issues
simply are too important to this country.

It is probably obvious by now that I am expressing my own
personal views, and not those of the Federal Trade Commission
(FTC) or any other Commissioner. This article will begin by looking
at insights from 'Two Marks" to highlight the difference between
things we believe to be true as opposed to those we can prove to be
so. The article will then explore the works of economist Robert
Steiner to show how the insights of these Two Marks, if ignored, can
distort economic models, as well as any rules of law that may rely on
those models. The article will next describe the basis for my
skepticism regarding the wisdom of the Court's resolution of Leegin.
At the end of the article I will offer a remedial prescription for the
harm the Court has inflicted on American consumers with its Leegin
decision

H. The Two Marks

So, who are the two Marks?

A. Mark Twain

The first Mark is Mark Twain. We all know about him.
Growing up, we were introduced to Tom, Huck, jumping frogs, and
an extensive inventory of Twain's colorful sayings. I am indebted to
my friend and former colleague, Michael Salinger (until recently068 Tm
(T(Huck,)472.3.40c87Mark)Tj
1c -10.254 -1Di41 Td
esolutionofof
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merits for a private antitrust plaintiff in a vertical price fixing case.
That case was Monsanto Co. v. Spray-Rite Service Co..7 Even here,
the Court's language leads most commentators to treat the case as if
the defendant had won.' The Court engaged in "unidimensional
economic analysis," which inflated the likely procompetitive benefits
of vertical price fixing with the assumption "that competition at the
retail level is either unimportant or will flow naturally from
interbrand competition at the producer level.,,9

Many antitrust scholars and practitioners have criticized the
Warren Court for creating unacceptable levels of unpredictability in
antitrust enforcement. 10 This criticism, indeed, helped spawn the past
generation of pro-defendant antitrust holdings. I agree that the proper
antidote was to incorporate rigorous economic thinking into antitrust
analysis. I worry, however, that the pendulum has swung too far the
other way based on mistaken assumptions regarding likely market
outcomes. II

The basic inquiry of economics is to establish what is true on
average. But identifying the average result may not always be good
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respect to economic models of vertical restraints, the polite answer to
both of those questions is: we really do not know. 12

Almost every major antitrust case these days seems to involve
dueling economists. Each side of the case often presents one or more
eminently qualified expert economists who presumably analyzes the
same basic set of facts and data. Yet the experts often reach very
different outcomes. They frequently offer conflicting opinions
regarding the competitive effects of the evaluated conduct. It is
unclear whether we should be more perplexed if half of those
economists are wrong, or if all of them are right.

Hence, my Mark Twain quote, which captures the essence of
the expert economist conundrum. Do these experts really "know"
what they say they know? And if not, how much does this
uncertainty cost U.S. consumers? Moreover, if most economists
believe something to be true when "it just ain't so," a court relying on
those beliefs might well adopt a rule of law that is incapable of
achieving the intended results. It might even do more
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He went on to observe that if a theory, no matter how strongly
believed, cannot be falsified, "then whatever this belief is, it is not
science because scientific beliefs, theories, hypotheses, or whatever
you want to call them, should be falsifiable at least in principle.v'"

He noted that mainstream economists preach falsifiability, but
they do not practice it.

In other words, when confronted with contrary evidence of
some beloved theory, they adjust the theory, or they
minimize the evidence. Sometimes they even ignore the
evidence. They do not look very hard at contrary evidence,
preferring to confirm rather than to look for refuting

id 16eVI ence.

Prof. Blaug advocated a change III the priorities of
economists. He criticized the profession for assigning "enormous
prestige to any kind of economic theory that is mathematically
expressed, but almost none to historical argument or a case study.
This is a clever way of marshaling empirical evidence to prove a
particular economic theory. That is what is wrong.t''"

His proposed remedy for the economics profession included
"more empiricism, more history, more getting your nose dirty in the
data, surveying people, asking opinion, [and] monitoring behavior?"

I am by no means an economist. But here we have a highly
regarded member of the profession-someone well within the
ranles-criticizing a key aspect of how economists do their jobs. At

15 Id.

16 !d. Prof. Blaug is not alone in this criticism of the profession. "The material
about business behavior that students read about in economics textbooks, and
almost all of the new theoretical material developed by mainstream professionals
and published in the profession's leading journals was composed by economists
who sat down in some comfortable chair and ... simply made it up." Barbara R.
Bergman, Needed: A New Empiricism, 4 ECONOMISTS' VOICE, Iss. 2, Art. 2, (Mar.
2007), at 1, available at www.bepress.comJev/voI4/iss2 (follow hyperlink;
download document) (last visited Oct. 6,2007).

17 Interview with Mark Blaug, supra note 13, at 4.

18 Id. at 5. "But is there any other discipline which leaves it's [sic] theory
littered with masses of elegant hypotheses which are testable against observation,
without so testing them? Do we have any testable hypothesis about why
economists collectively behave with this lack of regard for scientific method?"
David Heigham, Letter: Why Are Economists So Unscientific?, 4 ECONOMISTS'
VorCE, Iss. 2, Art. 5, (May 2007), at 2, available at
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the same time, I am urged as an FTC commissioner to place
increasing faith in economic theories and analyses. I often am asked
to rely on the predictions of
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assume that big-box stores-like Wal-Mart or Target-are perfectly
competitive with a mom-and-pop store. Thus, the simplifying
assumption in most economic models of distribution-that
distribution and retailing are perfectly competitive-is objectively
flawed.

Steiner would substitute a "dual-stage" model for the
prevailing single-stage model. His model
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I cannot condone a "default" enforcement policy based on deliberate
ignorance that would endanger both of these goals. I hope
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boutiques." Under Dr. Miles, these types of a~eements were
condemned as per se illegal price fixing since 1911. 8 Leegin asked
the Court to reverse Dr. Miles39 and, in effect, legitimize vertical
minimum price fixing, even though consumers inevitably would face
higher prices as a result.

Looking at the underlying history helps reveal the
significance ofLeegin. When the Great Depression began, Dr. Miles
was the law of the land. During the Depression, however, Congress
authorized the states to conduct "natural experiments" in vertical
minimum price fixing. Congress did so by enacting an antitrust
exemption for so-called "fair trade" laws. Adopted by the states,
these laws permitted vertical minimum price fixing." Virtually every
state eventually adopted some form of fair trade law.

By the mid-1970s, however, consumers had grown
dissatisfied with the effects of vertical minimum price fixing. Most
states
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[free-riding] occurs.,,48 The dissenting Justices in Leegin also
expressed doubts about the free-riding justification for antitrust
leniency for vertical minimum price fixing. 9

During the Leegin oral argument, I was pleased to see Justice
Breyer confront Leegin's counsel with the fact that none of Leegin's
economic arguments in favor of vertical minimum price fixing
reflected new scholarship. Indeed, Justice Breyer stated, virtually the
same arguments had been set forth in a 1966 treatise on resale price
maintenance.50

Justice Breyer also questioned whether the Court, or
Congress, was better situated to balance the competing benefits and
harms to consumers and producers." His questions during oral
argument suggested that Congress might be better suited to explore
an important question: whether the 1975 repeal of the fair trade laws
spurred retail discounting that could be lost if Dr. Miles were
overruled. 52 Justice Breyer, joined by Justices Stevens, Souter, and
Ginsberg, repeated and amplified these concerns in a particularly
cogent dissent.

Until someone demonstrates otherwise, the principle should
stand: vertical minimum price fixing almost always leads to higher
prices for consumers. Presumptive illegality, therefore, represents
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These models likely will not be capable of proving that vertical
minimum price fixing is, on balance, good for consumers.

I am willing to concede that it makes sense to have a modified
per se rule, and to allow a respondent to rebut the presumption of
illegality. But the respondent should bear the burden of proof, and
should be required to introduce sufficient factual evidence to
demonstrate why a particular restraint is necessary in a specific
market. For example, a restraint might be needed to cure an
identifiable market failure that could not be cured by less restrictive
means-provided, of
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testimony, I offered the following insights on the post-Leegin world
of retailing:

As a general matter of antitrust law, a person who can
"profitably. . . maintain prices above a competitive level
for a significant period of time" is said to possess
actionable market power. But the Leegin majority
articulates a more lenient rule-of-reason standard o f
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The post-Leegin world will tum retail merchants into mere
sales agents for
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fourth step is to say that what can't be easily measured
really doesn't exist. This is suicide.58

I am not ready to let Dr. Miles rest in peace without a fight.
Based on what little has been "measured" thus far, and my own
common-sense observations, I truly believe that consumers will be
better off if vertical minimum price fixing remains presumptively
illegal. Both the majority and the dissent in Leegin recognized that
there is virtually no empirical support for the theoretical economic
models relied upon by the Leegin majority." I will accept that I am
wrong-if and when economists do the right kind of work to prove
vertical minimum price fixing is beneficial. Until then, however, I
will resist shifting the risk of harm to the American consumers I am
sworn to protect.

Fixing a minimum resale price necessarily raises the prices of
goods purchased by consumers. Some economists have propounded
theories that, under narrow circumstances, consumers might benefit
from those higher prices. According to the Leegin majority,
consumers should pay those higher prices-without any possibility of
a damage recovery-unless or until the consumer can prove the
absence of benefit from those higher prices. In other words, all
doubts are resolved in favor of the manufacturer who raised the
pnces.

Consumers, not manufacturers, deserve the benefit of the
doubt. In Leegin, the Court has proven itself unwilling to protect
consumers from higher prices. It is now Congress' tum to remind the
Court of the first rule of antitrust law: "[tjhe essence of the antitrust
laws is to ensure fair price competition in an open market.,,6o In other
words, the consumer comes first.

5& John J. Flynn, Antitrust Jurisprudence: A Symposium on the Economic.
Political and Social Goals of Antitrust Policy Introduction, 125 U. PA. L.


