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ABSTRACT 

Competitive access has been an important antitrust issue for 
the ICC since the Staggers Act of 1980 largely deregulated the 
railroad industry. This paper looks at the reasons why 
competitive access should and should not be an antitrust issue. 
Given the economics of vertical relationships and contracting, it 
would appear that in the vast majority of cases, if it is efficient 
for competitive access t o  is sc 03105 r f o r  



I. Introductio. 

The Stallers Act of 1980 largely deregulated railroads in the United 

States. For the most part, railroads can 







ABC output cannot rise as a result of a profit-maximizing monopolist 

Railroad Oae foreclosins Two from joint (AB plus BC) traffic.s 

The economic theory behind fixed proportions cases is clear. There is 

no substituting away from AB traffic for the captive factory at A. Thus, 

Railroad One, by its position as a monopolist on the AB route, is in a 

position to capture the one and only monopoly profit from that route. It 

therefore has no incentive to favor its own traffic on route BC as opposed 

to Railroad Two's traffic. 

Let us say that One only had route AB and decided to integrate 

"forward" into BC service. Assuming that there is no cost to switching 

shipments between railroads and that the BC route is perfectly competitive, 

if One's cost of operating a BC route is the same as Two's, then its total 

cost of production (cost of AB shipments plus cost of BC shipments) is 

unaffected by the integration. Thus, the AB price that maximizes One's 

profits is likewise unaffected by forward integration. In this case, the 

internal transfer price (the implicit price the AB part of One charges to the 

BC part) is identical to the price charged to independent railroads such as 

Two, and no additional profits are obtained through integration. (This 

conclusion assumes that competition on the BC route lowers the BC price to 

the long-run marginal cost of a shipment.) 

This is the T h i s  lusion t o  profits t o  o f  t o  o f  i s  o n  of i s  t o  j  1 4 m e n t . )  i s  price5 Tc 51.1107 0 0 14.1j5.12014938.81im (cd(price )T250.0325 Tc 11.1 0 0 190128 12014938.81Watersclusion )T070.00143 24 0.86 0(j 12) (Two,  )T413.049.1748 0.86 0Mallelnnt.) a a  



final output in unaffected by vertical integration. Competitive access would 

seem to be the classic case of fixed proportions. The only way that one 

unit of AC service can take place is through "consuming" one unit of AB 

service. The factory cannot consume, say, three-quarters unit of AB service 

and expect to get its product to B and hooked up with Railroad Two for 

shipment to C. 

There are, however, some complications to this analysis. First, if 

Railroad One is regulated on the AB route and is thus prevented from 

charging the monopoly price, it will have an incentive to transfer the 

monopoly profit to an unregulated entity at the BC stage. Under these 

circumstances, Railroad One may refuse to sell AB service to Railroad Two 

so that it can "hide" 





lower track costs of Railroad Two.8 Whatever the reason, there is no 

general aec4 for policy intervention to generate the proper vertical 

relationship amons One and Two. 

B. Lack of Sienificant Welfare Effects. 

Railroads offer services, not goods. Services cannot be transferred 

from one buyer to another. Thus, railroads may have the ability to price 

discriminate.~ Indeed, if the factory is the only buyer of services on AB, 

the relevant situation 
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rela tionship. It is, however, by no means clear who will capture the 

majority of the rent. (Of course, the railroad cannot capture more rent 

from the factory than the railroad actually generates from its existence.) 

Although this question is important to the factory and 



insufficient to cover the sunk costs S of Railroad One. Without a previous 

agreement, once One has set up its line from D to G, Two may simply offer 

(consistent with Klein, Crawford, Alchian, 1978, hereafter cited as KCA) to 

reimburse One M dollars for every cargo shipment that One delivers to its 

tracks at G. Thus, One would have no method by which it can recapture 

the part of its sunk costs S that cannot be recouped from DG traffic. 

Given this, One Tj 057 ha4k t h i s ,  s h i p m 3 3 1 2 r e c o u p e d  

f r o m  t h i s ,  f r o m  this, 

m81 Td (s, )Tj 0.0435 Tc 11.3 0 9u15 0 206 11.occur17.77 Tm (G. )Tj 0., had in3 Tm (this, )Tj 0.33Td (4e )Tj 0.0411 Tc 11.1 0 6615 0 206 11.places53 Tm (this, )Tj .05 canno1d T d  1 1 d  this, this, Td 15d 
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Second, as KCA (at 302-307) discuss, contracting can be expected in 

general to se1ve the appropriability problem. Railroad 







of blue suits billing $200 an hour is itself a signal that there are rents 

available somewh.ere." 

The thrust of the rent-seeking literature is that the government should 

limit the amount of resources it allocates to reduce the significant 

deadweight losses to society that can occur through investments in 

"lobbying." Thus, unless there is a strong presumption that competitive 

access proceedings actually have some positive effect, this literature 

indicates that it would be proper to eliminate competitive access from the 

policy arena. 

E. Revenue Adequacy 

A major premise of the Staggers Act was that, given the nature of the 

railroad industry, some prices above marginal costs were necessary to 

generate the profits necessary for industry stabilityP Railroad firms must 

pay high fixed costs for setting up a rail network, and they also appear to 

have constant marginal costs. Thus, if each route is competitive (which may 

be true on the BC route described above), railroads will charge prices equal 

to their marginal costs. As discussed in Part C, they will therefore be 

unable to cover their fixed costs and thus unable to attract new capital 

needed for future operations. (For a further description of this problem see 

Hovenkamp, 1988 at 1049-1054 and Ekelund and Shieh, 1989, Forthcoming.) 

They will therefore need economic profits on the less than competitive 

routes (like the AB line described above) to remain financially solvent. This 

11 Another important aim of the Staggers Act was to lower marginal 
costs by lifting regula tory impediments. Thus, while Staggers has allowed 
prices to rise above marginal costs, the prices paid by shippers appear to 
ha ve fallen during deregula tion. See Barnekov and Kleit (1988, Forthcoming). 
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The ICC may only declare market dominance if a railroad is charging 

more than 130 percent of its variable costs on a set of routes. Let us say 

that the (uncoftstrained) monopoly rate on AB is 260 percent of variable 

costs and the competitive rate on BC is 90 percent of One's variable costs 

for BC shipments, i.e., Two has 10 percent lower costs on BC than One. 

Also assume that the costs to One of an AB shipment are equal to the costs 

of a BC shipment. If One grants access to Two, and thus only ships on 

segment AB, the ICC may observe One's "market dominance" over AB, and 

thus could impose regulation. If, however, One denies access to Two and 

charges the competitive rate on BC, its total price for AC will only be 175 

percent of variable costs. (It would still charge any AB customers 180 

percent of variable costs for shipments terminated at B.) By denying access 

to Two, One would obtain larger profits than what it would gain if the ICC 

restricted its AB price to 180 percent of variable costs on AB. 

This type of regulatory rate evasion is a standard extension of A verich 

and Johnson (1962) and is the rationale for requiring competitive access in 

the telecommunications and natural gas industries. Tye (in several places) 

and McFarland (1986) view rate evasion as a reason for railroad competitive 

access regulation, and it is discussed in a more general sense by Brennan 

(1986). This theory helps to explain the distortions Grimm and Harris (1988) 

found using rail data from 1976 (prior to deregulation). 

In theory, this argument is correct. But in reality it is likely to apply 

only rarely in the post-Staggers environment. The ICC can either intervene 

by granting competitive access or by declaring "market dominance." Several 

factors must be present for rate relief to occur because of "market 

dominance." First, a railroad must be charging more than 180 percent of 

16 







Two access raises Two's rents and service quality. Therefore, it is likely to 

lower One's rents aBd service quality.21 Any proceeding that attempts to 

sort out the difficult question of who "deserves" these resources is highly 

likely to be subject to wasteful rent-seeking behavior. 

The predation argument is subject to Bork's (1976) critique. If an 

industry has high barriers to entry, a firm will be very reluctant to leave it. 

In the face of a predatory strategy, a firm will simply reduce output or shut 

down its operations and wait out the strategy. In other words, barriers to 

entry are barriers to exit, and thus Two would tremikely reluctant to 

exce its optely hi(its )Tj 1051657 0 0 10..02 0.05 5035.6 Tmo(In )Tj 11.2929 0 0 10.2 476905 5035.6 Tm (the )T-j 0.8.10 Tc 10.9 0 0 10.9 006.59 5035.6 TmBCnt 
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denial of access would actually result in One adding a BC monopoly to its 

AB monopoly, however, then shippers on the 



though cited as a precedent for the need for competitive access, is actually 

a good example of why intervention is not necessary. In general, absent 

significant transactions costs, an unregulated market will generate the 

economically efficient outcome, with contracts to solve any "problems" of 

sunk costs. 

Competitive access proceedings are an open invitation to wasteful rent

seeking. Successful petitions may serve to take rents away from carriers 

who require them to remain viable. Moreover, allowing a railroad to have 

monopoly power may not significantly reduce social welfare, because railroads 

are free to price discriminate. While this type of price discrimination 

reallocates rents between shippers and railroads (at least in the short and 

medium run), this does not appear to be an antitrust concern. Rather, it is 

a political and regulatory question relating to the distribution of wealth in 

society. 

If competitive access is to be a antitrust issue, then the ICC and the 

courts should ask several questions before deciding to intervene. Is the 

railroad attempting to avoid rate regulation? Is some ongoing market 

dominance procedure affecting the carrier's incentives? Is this railroad 

really attempting to leverage some market power? Are consumers on the BC 

route complaining, or is the railroad's competitor merely trying to capture 

rents through a government process? Would granting competitive access 

have any significant welfare impact on society, or would it merely transfer 

rents mg.E93 360 Tm (I4e 0 50 0 61 471.57 21road's )Tj 11.251 0 0 73n8 11.14 Tm871 44.86 217.93 T1road's Is89Tj 0.05 Tc 2 119Tj16911.3213 55.59 313. T1road's 
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