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Abstract Economists at the Federal Trade Commission pursue the agency’s competition and 

consumer protection missions. In this year’s essay, with respect to antitrust we discuss the 

analysis that is used in two areas where the Commission has recently been active: physician 

combinations and standard essential patents (SEPs). In consumer protection, we discuss the 

FTC’s recently released national study of the accuracy of consumer credit reports. 
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generic entrants), and competition policy efforts (e.g., developing a policy for evaluating 

Accountable Care Organizations). In addition, approximately 22 economists work full-time on 

consumer protection investigations and related policy and research. 

During fiscal year 2012, U.S. merger and acquisition (M&A) activity held steady, with 

1,429 transactions that were reported to the DOJ and FTC, as compared to 1,450 in fiscal year 

2011. M&A activity is highly cyclical: Over the past decade, these figures have ranged between 

716 (in 2009) and 2,201 (in 2007). The vast majority of proposed mergers are cleared within the 

“waiting period” that is imposed by the HSR Act (usually 30 days; 15 for cash-tender offers or 

bankruptcy sales). During FY 2012, the FTC opened 20 formal merger investigations, and 

brought a total of 25 merger enforcement actions (some of which were initiated in preceding 

years). Fifteen of these actions involved consent orders (permitting the transaction to proceed, 

albeit with modifications), seven transactions were abandoned or restructured during (and 

perhaps as a result of) the investigations, and three prompted administrative litigation (OSF 

Healthcare System/Rockford Health System, Graco/Illinois Tool Works, and 

Omnicare/Pharmerica).1 

The Bureau of Economics also undertakes significant research activities throughout the 

year. Many of our economists perform academic research alongside their professional duties, and 

we also sponsor and disseminate competition-related research through seminars and conferences. 

Acknowledgements: The views expressed are those of the authors and do not necessarily reflect those of 

the Federal Trade Commission or any individual Commissioner. We thank Ken Heyer, Robin Lee, Chris Ody, 

Suzanne Munck, and Paul Pautler for helpful comments. 

1 FTC & DOJ Hart-Scott-Rodino Annual Report, Fiscal Year 2012. Retrieved from 

http://www.ftc.gov/os/2013/04/130430hsrreport.pdf 
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contribution to consumers’ willingness-to-pay (WTP) for the network. If two parties to a merger 

are substitutes (i.e., have non-zero diversion ratios), then the willingness-to-pay for the merged 

entity will exceed the sum of the willingness-to-pay for the individual parties so long as there are 

no perfect substitutes to the merged entity in the market. Such an increase in WTP raises the 

providers’ leverage in a negotiation and can increase the negotiated in-network price. 

Determining whether providers are substitutes requires appropriate data and a model of 

consumer behavior. A recent strain of the economic literature has developed discrete choice 

models of patients’ choices of hospitals. These models can be used to estimate diversion ratios 

and the change in the WTP resulting from a particular provider combination. We now discuss 

how these models are specified and what modifications are needed to adapt them to the physician 

setting. 

2.2 Estimating Patient Choice for Physician Services 

To evaluate the possible effects of a provider combination, we require a model of how patients 

select providers. In the hospital setting, we estimate discrete choice models using patient-level 

discharge data. These data include very detailed information about both the hospital and the 

patient. For example, discharge records frequently include the age, gender, 5-digit zip code of the 

patient’s residence, and an indicator of the health of the patient.3 Providers are identified by 

name and address, and these identifying characteristics can be used to match with additional data 

3 Hospital data frequently includes the Diagnosis Related Group (DRG) code that is used for Medicare billing 

purposes, and physician claims data frequently includes an array of condition codes that are identified using the 

International Classification of Disease Code version 9 (ICD-9). 

8  



 

 

                                                 
    

 

about the hospitals from other sources: e.g., services offered, number of beds, hospital ownership 

status. 

Whereas most states gather hospital discharge data directly from hospitals (as opposed to 

gathering these data from insurers) and make these data available to researchers, data on office-

based services is much more difficult to obtain. The FTC has acquired such data for 

investigational purposes in a number of settings, including specialty surgical centers, outpatient 

kidney dialysis centers, and physician services. Like the public hospital discharge databases, 

these data are provided at the patient-encounter level and include a substantial amount of patient 

detail, along with a provider identifier that can often be matched to public information on 

providers. Unlike the public hospital discharge databases, payer claims data include the 

privately-negotiated transaction price for each encounter, which is known as the “allowed 

amount.”  

In office-based provider cases, the FTC acquires insurer claims data for provider services 

at the episodic level (i.e., a visit for office-based care, or a discharge for inpatient care). 

Typically, we request data from all of the significant insurers in the geographic area of interest, 

with the objective of assembling 









 

 

  

Next, we show how the parameter estimates that are obtained from estimating equation 





 

 



 

 

  

                                                 
  

 

Since WTP sums across each patient in a market, the aggregation is weighted by the observed 

number of visits in the segment, N g . 

In recent cases, we have succe





 

 

                                                 
   

 

 

 

Once a standard has been adopted and widely implemented in an industry, there is an 

incentive for a SEP-holder to exploit the market power that has been conferred not by the 

patent’s intrinsic ex ante value, but by the ex post value that reflects the patent’s essentiality to 

the standard. To guard against this “patent hold-up,” many standard-setting organizations require 

firms to agree to license SEPs on fair, reasonable and non-discriminatory (FRAND) terms. 

Indeed, standard-setting organizations have traditionally faced only limited antitrust scrutiny 

owing to such pledges, which (if fulfilled) enable consumers to reap the benefits of standards. 

When firms do not honor commitments to license on FRAND terms, the selected standard may 

be ex-post suboptimal, network externalities may be abridged because of slower adoption and 

follow-on innovation, and final goods prices may be higher. Such behavior has attracted the 

attention of the FTC and the DOJ. 

Parties may be unable to agree on FRAND rates and licensing terms. When this occurs, 

some SEP holders have asked a district court to issue an injunction, or the International Trade 

Commission (ITC) to issue an exclusion order, for infringement of the FRAND-encumbered 

SEPs.10 The FTC has taken a particular interest in cases where an injunction or exclusion order is 

sought for infringement of a FRAND-encumbered SEP. In this section, we review the FTC’s 

recent activity relating to SEPs and describe the economic framework underlying our thinking 

about SEPs. We tailor Shapiro’s (2010) model of royalty negotiations for non-essential patents 

under the threat of injunctions to reflect the economic characteristics of SEPs. 

10 The Supreme Court’s 2006 eBay decision, which eliminated the presumption of injunctive relief for patent cases, 

has made it more difficult for patent holders to obtain injunctions in federal courts: eBay, Inc. v. MercExchange, 
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As the set of participants developed, VantageScores of the participant sample to date were 

analyzed and compared to the distribution of VantageScores in the sampling frame. The 

sampling was sequentially adjusted so that the ultimate sample of approximately 1,000 

participants is representative in credit scores.23 
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In spite of the close match between the sample and population distributions of credit scores, the 

sample subjects may not be representative of consumers with credit reports in other dimensions. 

Participation in the study was voluntary and required a moderate time commitment, as well as 

disclosure of personal data. Various credit and non-credit data on non-respondents were 

collected to evaluate this concern. Upon comparing participants and non-participants on multiple 

dimensions, we found participants to be similar to non-participants in the majority of factors that 

might impact credit scores. To the extent that significant differences are present, we expect the 

potential biases to be modest.  

4.2.2 Review and Rescoring of Credit Reports 2.2 
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the study process ended for that participant. For the consumers who did identify a potentially 

material error, the study associate noted the exact nature of the error and how the information 

should appear if corrected. At the end of the phone interview, all consumers completed an exit 

survey to collect basic information about the consumer’s demographic, household, and financial 

characteristics. 

If a consumer identified an e



 

 

  

 

                                                                                                                                                             
  

 

 

 
  

  

  

 

 

associate determined whether the dispute process had resulted in changes to the credit report.27 

Upon reviewing the new credit report, there were three possibilities: (1) no changes were made 

to the credit report; (2) all requested changes were made to the credit report; or (3) only some of 

the requested changes were made to the credit report. If all requested changes or no requested 

changes were made, the relevant FICO score already existed for the credit report. For those 

reports that only had some of the requested changes imposed, a second rescoring was 

28necessary.

4.3 Results 

We present measures of credit report accuracy at both the participant level and the report level. 

Because each participant drew thre

http:report.27


 

 

 

 

 

                                                 

  

 
 

    

   

     

 

  

 

one of their three possible reports, then there would be two out of 30 reports with errors and a 

report level error rate of 6.7%.  

4.3.1 Overall Error Rates 

Table 1 provides the error rates at both the report and participant level. There are 1,001 

participants who completed an interview with the contractor.29 Of these participants, 263 

identified alleged errors that were potentially material (using the criteria established above) on at 

least one credit report. From this set of cases with potentially material errors, one participant 

confirmed that he/she had chosen not to file a dispute, 262 confirmed that they intended to file a 

dispute, and the contractor received confirmation from 239 participants that disputes were filed.30 

Thus, the maximum potential error rate for consumers if all identified potentially material errors 

were confirmed as legitimate would be 263/1,001 = 26.3% of participants. 

[TABLE 1 HERE] 

29 A total of 1,003 interviews were completed, but two participants provided information that was deemed unreliable 

and thus were dropped from the analysis. 

30 Although the contractor did not receive confirmation from 23 participants, it is still possible that these individuals 

filed disputes. The contractor made multiple attempts to

http:filed.30
http:contractor.29
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continue to examine their credit reports regularly through the use of 

https://www.annualcreditreport.com and follow the FCRA dispute process when inaccuracies are 

identified. 

5 Conclusion 

The foregoing provides a window into the work of the FTC’s Bureau of Economics. Our efforts 

in the healthcare, intellectual property, and credit reporting sectors reflect our commitment to 

apply, extend, and develop state-of-the-art economic analyses in pursuit of the FTC’s mission. 
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Table 1 Data Summary 

Category Number Percentage 

Participants 

Number of participants with reliable data 1,001 -­

Participants who identified potentially material 
errors and had dispute letters prepared by UMSL 

263* 26.3% 

Participants with potentially material disputes 
who confirmed mailing dispute letters 

239 23.9% 

Participants with changes made to at least one 
credit report when report is redrawn after dispute 
letter mailed 

206 20.6% 

Participants who had at least one credit score 
change in response to a dispute 

129 12.9% 

Reports 

Number of credit reports reviewed with study 
associate 

2,968** -­

Total number of dispute letters sent to CRAs (for 
both potentially material and non-material errors) 

708 23.9% 

Total number of dispute letters prepared by study 
associates for potentially material errors  

572 19.3% 

Reports with changes made when report is 
redrawn after dispute letter mailed 

399 13.4% 

Reports with credit score change in response to 
dispute 

211 7.1% 

Percent of credit reports with no identified 
potentially material errors 

-­ 81% 

Percent of credit reports with no identified 
potentially material errors and no credit score 
change 

-­ 87% 

Notes: *One person had dispute letters prepared, but the individual decided not to dispute. 
Therefore, the maximum number of cases with disputes filed is 262.  
**If every participant had initially drawn and reviewed three credit reports, the total number 
of reports reviewed would be 3,003. However, there were 31 participants where the study 
associate/consumer was unable to draw all three initial reports. Most of these were due to 
technical issues with one CRA, because at the time of the study the CRA had discontinued its 
standard service with FICO. 
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Table 2 Consumer Level Score Changes 

Change 
Percentage of Participants 
who had a Maximum Score 

Change of 

25+ point decrease 0.0% 
20-24 point decrease 0.0% 
10-19 point decrease 0.1% 
1-9 point decrease 0.8% 
None N/A 
1-9 point increase 3.2% 
10-19 point increase 3.1% 
20-24 point increase 0.9% 
25-49 point increase 2.1% 
50-99 point increase 2.3% 
100+ point increase 0.4% 

Note: There are a total of 1,001 participants in the study. Consumers may have disputed with 
multiple bureaus, and multiple reports may have experienced changes in score (or no changes 
in score). While this table provides the percentage whose maximum score change is within 
the given ranges, these consumers may have had smaller score changes, or zero point score 
changes, on their other disputed reports. Note that 74% of participants did not find any 
material errors in their credit histories; hence these account for the majority of the 87.1% of 
participants with no score changes. 

Table 3 Report Level Score Changes 

(1) (2) (3) 

Change Reports 
Percent of All 

Reports 

Percent of 
Disputed 
Reports 

Percent of 
Modified 
Reports 

25+ point decrease 0 0.0% 0.0% 0.0% 
20-24 point decrease 0 0.0% 0.0% 0.0% 
10-19 point decrease 2 0.1% 0.3% 0.5% 
1-9 point decrease 14 0.5% 2.4% 3.5% 
None 361 12.2% 63.1% N/A 
1-9 point increase 66 2.2% 11.5% 16.5% 
10-19 point increase 55 1.9% 9.6% 13.8% 
20-24 point increase 12 0.4% 2.1% 3.0% 
25-49 point increase 30 1.0% 5.2% 7.5% 
50-99 point increase 28 0.9% 4.9% 7.0% 
100+ point increase 4 0.1% 0.7% 1.0% 
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Note: In addition to the 2,968 reports that were reviewed with the study associate (all 
reports), this table includes percentages that were calculated for the 572 reports with potentially 
material errors disputed, and percentages that were calculated for the 399 reports with 
modifications following the dispute process that were inferred to have at least one material error. 
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