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ABSTRACT 

St. Louis Terminal Railroad (1912) has been cited 
by a number of authors as a case of vertical foreclosure 
by competitive rivals. The alleged foreclosure has been 
used as a basis for the "Essential Facility Doctrine," an 
antitrust theory that has attracted a large degree of 
interest since Aspen Ski (1985). This paper examines 
the factual basis for the claims of foreclosure. We 





I. Introduction 

Following the Supreme Court's 1986 decision in Aspen Ski,l there has 

been a renewed interest in the Essential Facilities Doctrine. As we 

understand it, the premise of the doctrine seems to be inconsistent with 

economic theory. Broadly stated, the doctrine requires that if there are 

assets that cannot be economically re-produced by another firm and are 

economically essential to all producers 



1) A group of railroads constituting a subset of all railroads entering 

St. Louis from the west jointly erected a railroad terminal. 

2) The terminal was the only "feasible" terminal option for rail traffic 

coming into St. Louis from the east. 

3) According to several articles, certain railroads (i.e., non-owners of 

the terminal) were denied access to the terminal, which foreclosed them 

from competing with those railroads that did have access (Le., owners) to 

the terminal.5 Alternatively, others have suggested that differential pricing 

between owners and non-owners rather than outright foreclosure may have 

taken place.6 

From the standpoint of economic theory, these three facts seem 

surprising. Propositions I and 2 suggest that the terminal was a natural 

monopoly owned by vertically integrated firms. Proposition 2 also suggests 

that the elasticity of technical substitution was low, so that fixed 

proportions (i.e., one unit of terminal plus one unit of "transportation" 

5 Troy at 452 writes, "Certain railroads were denied access to the 
terminal, foreclosing them from competing with those having access to the 
terminal." According to Gerber at 1079, n.. a consortium of railroad 
companies refused to permit a competitor to enter the consortium and 
thereby denied the competitor access to the sole switching station on an 
important railway line." Werden at 444 writes "While Terminal Railroad 
involved a concerted refusal to deal, Otter Tail and Hecht (two other 
essential facilities cases) do not." 

6 In Salop and Krattenmaker's view (at 234) "[T]he railroad operators 
obtained a promise from the bridge owners (here the railway operators 
themselves) that the bridge could be made available to other, non-owner, 
railroads on discriminatory terms." Neale and Goyder at 128 assert that 
"The proprietary 







exists at the upstream level. This distinction is purely expositional; similar 

analysis would apply if a monopolized downstream level of production is 

assumed instead. 

Consider a firm with a monopoly at an upstream level of production, 

and its incentives for integrating with a downstream firm. For concreteness, 

it may be useful to think of the upstream firm as engaged in mining bauxite 

and refining it into ingots, and the downstream firm as engaged in taking 

those ingots and manufacturing them into frying pans. The incentive to 

integrate will depend on whether ingots are a "fixed" input in the production 

of frying pans. By fixed we mean that the amount of ingot used in each 

unit of output will not change with the price of ingot. If the production 

process is characterized by fixed proportions in th.1 0 0 11.0 11.1 241.8 i3212.39 476.17 Tm (not )T61a 0 0 11.0 1way1.5932 0 0 11.1 24365 476.17 Tm 20102 0 0 11.0 11.e 0 11.1 437.25 523.45 Tm(inhe 0 0 11.0 11.e0 11.1 328.34 476.17 T4g )14ortions 



monopoly level, and thus the upstream firm receives the entire monopoly 

profit on that product. 

Suppose the monopolist decides to integrate 



cost), the upstream monopolist can reduce price and increase profitability by 

vertically integrating. In this case, vertical integration reduces the 



independently one), and reduce frying pan prices. On the other hand, the 

integrated monopolist is no longer constrained by the ability of downstream 

firms to substitute away from ingot and can thus more effectively use its 

monopoly power by raising the (implicit) price of ingot. 

The net result on the final price of frying pans of these two effects 

depends on the relative ease of substitution between ingots and other inputs 

on the part of producers, and the ease of substitution between frying pans 

and other final goods on the part of consumers. Generally speaking,l1 if 

producers can substitute away from ingot more easily than customers can 

substitute away from frying pans, then the final price of frying pans will 

rise, while if the reverse is true, the price of frying pans will fall. If the 

monopolist does choose to fully integrate downstream, it follows that the 

ingot price charged to independent manufacturers which yields the 
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it is costly for the manufacturer to observe individual purchasers' actions, 

refusals to deal may serve to induce purchasers to act in a way consistent 

with the joint interest of the manufacturer and the other purchasers. Thus, 

if a vertically integrated firm refuses to deal with a downstream rival, 

economic theory indicates that such a refusal is likely to be efficient and 

should not be hindered by the antitrust laws.ls 

Essential Facilities cases would seem, almost by definition, to 

approximate the fixed proportions case. The "essential" aspect implies that 

using the essential input is the only economical way of producing the output. 

Troyl6 writes that a facility is essential if the end product cannot be 

(economically) produced without using the facility. Gerber17 goes further, as 

he assumes throughout his article that fixed proportions characterize all 

essential facility cases. 

Gerber's assumption is stronger than Troy's in that variable proportions 

can still exist even though the good cannot be produced without some 

amount of the monopolized input. For example, it may be impossible to run 

a car without gasoline, but gasoline would likely be used less intensively (per 

mile driven) if the price rose, as manufacturers could be expected to 

increase the fuel efficiency of their vehicles. Nevertheless, fixed proportions 

seem to characterize production in many essential facilities cases. 

The situation in Terminal Railroad provides one example. There seems 

to have been little opportunity to substitute away from using the facilities 

of the Terminal Association, at least for certain geographic areas (see 

IS A similar point is made by Gerber (supra note 4 at 1085-6) 

16 See supra note 2 at 459. 

17 Supra note 4. 
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connecting the bridge to the valley of the Mill Creek, where the railroads 

located on the Missouri side of the river were situated. To connect these 

facilities to the railroads, tracks were constructed that provided for the 

handling of railroad cars from the terminal to the bridge and tunnel. In 

1880, the Terminal Railroad of St. Louis (which is distinct from the Terminal 

Railroad Association of St. Louis) was incorporated for the purpose of 

"provid[ing] the most ample and convenient connection and accommodation 

and terminal facilities in St. Louis for all railroads now entering or hereafter 

to enter the same.HI9 These terminalling facilities then were leased to the 

companies that operated the bridge and the tunnel. 

railroads, the Wabash, St. Louis, and Pacific (the 

One year later, two 

Wabash) and the 

Missouri-Pacific, became joint lessees of the Bridge and Tunnel, and 

sub-lessees of the terminalling facilities. 

By 1889, Jay Gould had acquired sufficient stock in both of these 

railroads to exercise control over them. In that year, Gould promoted an 

agreement between these two railroads and four additional railroads that also 

had terminals in St. Louis, creating the Terminal Railroad Association of St. 

Louis (the Association). Through this arrangement, the Association acquired 

the properties of the Terminal Railroad of St. Louis, the depots on both 

sides of the river, and the assignment of the lease (previously held by the 

Missouri-Pacific and the Wabash) to the bridge and tunnel. 

In 1886, an Act of Congress authorized the construction of a second 

bridge at St. Louis. One provision of the Act prohibited any person who 

was a stockholder in any other bridge company from becoming a stockholder 

19 Appellees' Statement and Abstract (hereafter cited as ASA) at II. 
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in the second bridge.20 It appears that the specific intent of this provision 

was to ensure an independent competitor to the Eads bridge.21 This 

suggests that prior to the construction of the second bridge, the Association 

was in a position to charge monopoly prices. 

The second bridge, known as the Merchants bridge was opened on June 

I, 1890.22 The company that owned the bridge, the St. Louis Merchants 

Bridge Terminal Company, secured control and/or built a series of small 

railways in Illinois and Missouri. According to the government, these 

railways, in combination with the Merchants bridge, constituted a system 

that provided "branches, switches, and depots, so as to enable it to conduct 

interstate and international commerce across the Mississippi."2s As evidence 

for this, the government produced a tariff schedule, that showed the 

Merchants' Company posted rates for all railroads on either side of the 

Mississippi. The tariff schedule, according the government, demonstrated 

that all railroads connected to the Merchants terminal system.24 In short, 

the government argued that the St. Louis Merchants Bridge Terminal Co. 

constituted a competitive system to that of the Terminal Railroad 

Association. 

By 1893, the provision of the Act prohibiting individuals owning a share 

in the Terminal Railroad Association from owning any part of the Merchant's 

20 Statement and Brief of the Attorney General (hereafter cited as 
Brief) at 51. 

21 Stt Bill of Complaint of John C. Higdon at 5. 

22 Abstract of the Pleadings and Evidence (hereafter ABS) at 4. 

23 Brief at 51-52. 

24 Brief at 81. 
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of the river.3o With these facilities (and two dedicated ferries), the Wiggins 

Company was able to ferry 1,200 railroads cars across the river each day.3! 

The government argued that the Wiggins system, like the Merchants system, 

reached the same competitive territory in the center of St. Louis and in 

Illinois as the Association's system and reached "practically the same 

railroads in the two states."32 Hence, the government concluded that the 

Wiggins and Merchant companies were independent instruments of interstate 

commerce, competing with the Terminal Association. 

In 1902, the Chicago, Rock Island, and Pacific Railroad (the Rock 

Island), then not a member of the Association, attempted to purchase the 

Wiggins company.33 According to the government, this engendered a 

take-over battle for Wiggins stock between the Association and the Rock 

Island. The eventual result of this battle was the acquisition by the 

Association of 9,500 of the 10,000 outstanding shares in the Wiggins 

company.34 The total expenditure on Wiggins stock was $7,426,356 or about 

$782 for each of the 9,500 shares.36 As part of the ultimate settlement, the 

30 224 U.S. 385. 

31 Brief at 82. 

32 ibid. 

33 Brief at 33. 

34 ABS at 33. 

36 ABS at 110. The various filings provide contradictory evidence on 
the price actually paid for the shares. For example, the government brief 
claims the price was either "greater than $725" (at 56) or $1,500 (at 89). 
Also, at ABS 110, a witness claims that he got $500 per share, which was 
more than the stock was worth. Our interpretation of these claims is that 
as time went on and the fight for the stock of the Wiggins Ferry 
intensified, the offer price rose. Early 



Rock Island and seven other railroads were admitted to the Association. The 

Association's holdings in the Wiggins company were divided equally 



East Carondelet and the ferry ceased operations.s7 Another ferry operator, 

the Interstate Car Transfer Company, was bought by the Association for 

$600,000 when the government alleged it was worth only $225,000.38 The 

government claimed that both of these companies competed with the 

Associa tion. 39 

Of course, the Terminal Association's policy of buying up existing ferry 

companies would act to encourage new firms to enter (or threaten to enter) 

the ferry business in St. Louis.40 There is, however, no court record of 

additional firms entering. To enter this industry required river bank land on 

QQ1h sides of the Mississippi that would make connections to railroads 

possible. Apparently, much of the suitable land was already owned by the 

Wiggins Company. Obtaining the required land could be made even more 

difficult by the necessity of buying it from several owners, each of which 

could ask for a sizeable portion of the available profits. Thus, given the 

nature of the task and the fact that there is no court record of new entry, 

it would appear that there were sizeable barriers to entry in establishing a 

ferry company. 
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Tennessee; and Minneapolis/St. Paul, Minnesota.50 Freight traveling to 

Kansas City or points west could easily be routed away from the St. Louis 

crossings. 

These competitive conditions seem to explain the pricing policy of the 

Association. The Association obviously had no market 



Even the Association's market power over St. Louis traffic was limited. 

Traffic to and from southern states54 did not have to pay the Arbitrary. 

The apparent reason was that a direct connection to these areas existed via 

the St. Louis and San Francisco railroad using the Memphis Bridge.55 As 

products going to this region had a good substitute available, the 

Association's market power was diminished, and the Association could not 

charge the Arbitrary without losing most or all of this business. 

V. The Issues at Trial 

a) History of Court Proceedings 

In 1904 the Supreme Court of Missouri heard a case brought by the 

Missouri attorney general arguing for the dissolution of the merger between 

the Association and the Merchants Bridge.56 The case was brought forth 

under Section 12 of the Missouri constitution that forbade mergers between 

competing railroads. 

On a 4-3 decision the Missouri court held for the Terminal Association. 

According to the majority, the provision in the Missouri constitution called 

for what we would now term a "rule of reason" standard with regard to 

railroad mergers. Since the majority of the court felt that there were 

important efficiencies in 







c) Profitability of the Association 

As detailed in Section IV, one apparent aim of the Terminal Railroad 

Association was to eliminate competition for rail services into and out of St. 

Louis. Given this, one would expect that the Association's actions would 

result in high profits for it and its members. Reaching this conclusion with 

the available facts, however, is more difficult then one might believe. 

The only information we have available to us on profits comes from the 

Association's accounting figures. Use of accounting data to analyze the 

existence of monopoly profits has been subject to criticism in the academic 

literature.60 Accounting data serve a variety of purposes, many of which 

have little to do with true economic profitability. These data are often 

calculated using depreciation schedules and cost allocation schemes that may 

not bear a strong resemblance to reality, and may thus produce misleading 

rate of return estimates. 

Despite this caveat, a review of the Terminal Association's annual 

reports for several of the years in Question indicates that there is at least 

some reason to believe that the Association was earning real economic 

profit.61 From calendar year 1893 to 1897 the Association had average 

profits of $80,000 per year on average revenues of $1.758 million (4.5 

60 �~� for example, F. M Fisher and J. J. McGowan, "On the Misuse 
of Accounting R0fTts of return t o  revi/217.21 Td (to )Tj 0.05 1"91 0 0 n11.613 0 T21(to )Tj Pt o  A c c o u n t i m e r e 5 w  0 4 . 9 1  M a r c h . 0 0 8 6  T c  1 . 0 6 1  0  T 7 1 ( J .  ) T j  1 9 8 3 ) . 0 3 9 5  T c  8 . 2  0  0  8 . 2  1 3 3 . 5 8  2 2 9 . 3  2 1 0 . 9 1  1 1 . 2 1 0 . 9 1  9 9  2 1 0 . 9 1  



percent).62 Accounting profitability increased to $313,000 (13.9 percent of 

revenue) during the period from 1898 to 1902. The first few years of data 

following the acquisition of the Wiggins company showed higher profits. 

From fiscal year (July to July) 1906 to 1909 the Association averaged profits 

of $567,000 on revenues of $2.911 million (I9.5 percent). From fiscal year 

1910 to 1914 the Association averaged profits of $257,000 on revenues of 

$3.107 million (8.3 percent). (The annual figures for 1903, 1904, and 1905 

were not available.) 

These profit figures do not include the fees the Association was paying 

its member roads. Prior to 1903, the Association reports indicate that it 

paid $550,000 per year (an amount equivalent to about 27.5 percent of the 

Association's revenues) to the Wabash and the Missouri Pacific roads 

(original partners in the Association) for use of tracks and the tunnel in the 

northern part of St. Louis. After 1905, the reports indicate track49 0 0 10.90 10.9 422.85 4nt0 10.9 2 (of )Tj 11.3042 0 0 2rj 0.05 Tc 11.5171 0 10.5 10.121 41.22 666,963(about )Tj -0.004119 0 0 10.9 18 1990.121 41.22ear an 4.21(about )Tj -0.00342 j 11.578 0 02.

paTj 11 0 0 10.9 10373 1530.121 41.22e3 Tm ($5j 10593 0 0 10.9 40 11.30.121 41.22t )Tj 11.39 29 283.09 40517.use of A / T 1 _ 1   j  f 3 6 4 2 9  8 6 0 9  0  9 1 9 9  0  0  4 2  1 7 2 1  4 1 . 2 2 I t T m  ( A / T 1 _ 0   j  f 3 6 j  1 0 4 9 6 3 9  0  0  1 0 2 7 7  7 4 0  1 7 2 1  4 1 . 2 2 m a y m  ( r o a d s .  0 . 0 5  T c  1 1 . 6 8 5 6  0  0  8 1  T  1 7 2 1  4 1 . 2 2 w e l l  1 1 . 8 8 4 4  5 0 . 0 5  0 . 9  9 6 0 . 3 8  4 b  T m  ( o f  ) T j  1 1 . 3 0 8 3 9 8  0  0  1 0 . 9  3 7  1 5 3 0  1 7 2 1  4 1 . 2 2 e p o r t s  ) n t n )  8 8  T c  1 0 . 9  0 4 0 4 f  ) T  1 7 2 1  4 1 . 2 2 e p o s o r t s  L 9 4 2 0 3 4 . 9  2 . 0 1  h o w 5 3 . r , k s  r e v e n u e s 8 4 4  9  0 . 0 5  T c  1 1 . 6 8 5 6  0  4 5 o f  5 2 0 3 4 . 9  2 . 0 1  c o s t s T m  ( A f t e r  ) T j  0 . 4  8 8  T c  1 0 . 9  0 4 . 9  4 9 2 0 3 4 . 9  2 . 0 1  e a k e  After u s T j  1 7 7 8  T c  1 0 . 9  0 0  1 0 0 8   0 . 9  1 1 1 . 2 2 s e l f - d e a l i n g , k s  o f  revenues�.474 5c 10.9 0 0 16 740 0787921.22eroficate $5.25716811.6856 0 45(Loui 0787921.22ac3042 0 0 4. 0.05 Tc 11.6856 0 4.9 9 2 0787921.22byTm (of )Tj 11.30377 0 0 10.9 102.22 4 0787921.22epo)Tj 1844 5 0.05 Tc 11.6856 0 0.1 790260.9111.22WabashTm (of )Tj 11.3074 0 0 10.9 1015.830  60.9111.22he After r e .  A f t e r  r o T j   T c  1 0 . 9  0  0  1 4 1 3  1 6  1 0 2 . 4 9 2 1 . 2 2 a c k s  r e 1 0 . 9 0  1 0 2 0 5 9  2 8 3 . 0 9  4 0 0 0 j  1 7  1 2 0  4 9 2 1 . 2 2 a w n e  
r

e

.

 



d) Exclusionary Practices 

The modern interpretation of the facts in this case indicate that 

railroads that were not members of the Association either paid more for 

using the terminal, or were completely foreclosed from using terminals. The 

genesis of the modern interpretation is somewhat unclear. Perhaps it derives 

from the Supreme Court's remedy, which focused most of its attention on 

the Association's ability to exclude competitors, as opposed to the effects of 

the Association's pricing policy on St. Louis shippers.63 At no point, 

however, in the government's brief or any other document, does the 

government make any accusation of foreclosure.54 On the contrary, the 

government's case averred the reverse. For example, Joseph Ramsey, a 

former general manager of the Association and a government witness 

testified that all terminals were available to all roads on exactly the same 

terms.65 Additionally the Department of Justice claimed that the Association 

"compel[ ed] ... all other railroad companies to use the property of the 

Association",66 a position which seems to be the opposite of claiming 

63 Remedies that have little to do with the problem at hand are not 
that uncommon in antitrust proceedings. See K. Elzinga, "The Antimerger 
Law: Pyrrhic Victories?," 12 Journal of Law and Economics 43 (1969) and 
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foreclosure. The Association made the lack of favoritism a central theme in 

its defense.67 

There are three senses in which some notion of foreclosure played a 

part in the case. First, the members of the Association had the ability, 

although it was never exercised, to exclude railroads from the use of the 

terminals. The economics of vertical integration (discussed above in Section 

II) suggests that the monopoly price could have been set unilaterally by the 

Association, and hence the Association did not have any need for coercion in 

order to achieve its objectives. 

A second sense in which foreclosure occurred was that it required a 

unanimous vote of the Association members to admit new members. In this 

sense, certain railroads may have been excluded from the Association. Of 

course, if we accept the government's contention that the Association had a 

monopoly and made monopoly profits, it is not surprising that the 

Association would not want to admit new members. New members would not 

increase the total profitability of the Association. Hence, admitting new 

roads would simply decrease the share of monopoly profits flowing to each 

existing member.68 Admission to the Association, however, was not a 

necessary condition to use the facilities of the Association. 

A third sense in which foreclosure occurred was that each railroad 

promised to use only Terminal Association facilities to cross the river (the 

67 ego APP at 29, 50-51. 

68 If the existing members charged a sufficiently high price for 
membership, they would have admitted additional members. No change in 
total profitability would result from allowing new members. Therefore, new 
members would be required to pay a price which would make the existing 
members indifferent to admitting them (i.e. equal to the expected value of 
the new firms' share of the profits). Such a price would make the entrants 
indifferent as to whether to join or remain outside the group. 
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effect, it must be through the threat of competition at the terminalling 

level. The basis of the doctrine, however, is that the monopolized input 

should be made available to all because it is "commercially impractical" for a 

competitor at the upstream level to reproduce the downstream asset. If 

entry at the upstream level is a real threat to the monopolist, then clearly 

it was not "commercially impractical" to replicate the Association's 

facili ties. 70 

In sum, the first notion of foreclosure does not seem to be a cause for 

concern. It appears that monopoly prices for terminal services were already 
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issues become clear. The anticompetitive problem identified by the court 

was really horizontal. The combination of the Merchants Bridge and the 

three ferry companies with the Association created a horizontal monopoly 

over traffic to St. Louis in a market with apparently high barriers to entry. 

Under current merger standards, antitrust authorities would almost certainly 

seek to block the merger or to undo it once it occurred. 

There is, however, no vertical antitrust theory to be generated from 

this case. Economic theory tells us that if a firm has a monopoly over an 

input, and that input is used in fixed proportions, then the vertically 

integrated firm will charge its downstream rivals the same price it charges 

itself. In this case, the facts are consistent with the theory: Association 

members charged non-members the same price they charged themselves, and 

denied access to no one. 

Antitrust policy based upon forcing the owner of an "essential facility" 

to provide equal access seems misguided. Economic analysis shows that in 

unregulated industries (with fixed proportion technology) there is no 

anticompetitive incentive to integrate. This suggests that when foreclosure 

does occur, efficiency considerations are a likely motivation. The essential 

facilities doctrine, therefore, may actually discourage efficient behavior 

without a corresponding benefit in terms of deterring anticompetitive 

conduct. 
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