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attention from disclosure of information requicd to be disclosed 

Regulation Z, in violation of Section 226.6(c) of Regulation Z. 
6. Failing in any consumer credit transaction to preserve evidence 

of compliance for a period of not less that two year as required by 
Section 226. 6(i) of Regulation Z. 

It is further ordred Thatrespondents deliver a copy of this order to 
cease and desist to all present and future personnel of respondents 
engaged in the consummation of any extension of consumer credit, or in 
any aspect of preparation. creation. or placing of advertising, and that 
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respondents for making truthful claims concerning the earnings of their 
distributors, 

Appeamnces 

McCarey. 
or the respondents; Solonwn H. Frind , N. 

For the Commission: Jeffrey TUTeck and Miclwl C. 

OPINION OF THE COMMISSION 

BY DIXON Corn:missioner: 
Complaint counsel bave fied a "Petition for Reconsideration" of tbe 

Commission s order in this matter issued on Mar. 4, 1975. Respondents 
have replied in opposition. In order to obtain more time within which to 
consider the petition for reconsideration, the Commssion, by order 
dated May 27, 1975, stayed the effective date of its Mar. 4 order, and 
thereby, the time within which respondents might appeal it. The order 
of Mar. 4 modifed an earlier cease and desist order of the Commission, 
pursuant to remand from the United States Cour of Appeals for the 
Second Circuit, which had instructed that the original order be 
changed. 

Having reviewed the arguents made by complaint counsel in their 
petition for reconsideration, and respondents' arguments in opposition 
and after conducting our own review of the order previously entered 
we have determned that it must be moded in order to accomplish the 

puroses intended by the Commssion whel) it issued its opinion and 
order of Mar. 4. The order as revised is designed to eliminate certain 
loopholes" in the earlier order to which complaint counel have 
properly objected, while settng forth in some detail and with greater 
clarty a wide varety of options available to respondents for makng 
truthful claims concerning the earings of their distributors, consistent 
with the mandate of the Cour of Appeals. 

The Commission s original order in this matter, of which the Court of 
Appeals disapproved, limited respondents essentially to representa-
tions of average earng-so The Cour of Appeals remaded with the 
instructions that respondents should not be limited to average 
earings. The Cour suggested that the Commission consider permit-

ting ranges of earngs to be represented, and implied, by its reference 
to an earlier assurnce of volunta compliance, that truthful testimoni-
als should also be allowed, though cautionig that respondents must not 
be allowed to make deceptive use of the unusual earnngs of a few. 

In fashioning our modified order, we bave proceeded on the theory 
that respondents should be allowed to make a wide varety of simple 
truthful, nondeceptive statements concerning the earnngs 
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about high carnings achieved by a minority of purchasers with no 

indication of the unrepresentativeness of such earngs. If respondents 
lack .evidencc that the high rcported earngs of a few distributors are 

' fact representative of the earnn of large numbers of other 
distributors, then it is clearly deceptive for them to portray the 
minority results reported to them without a clear indication of their 
unreprcsentativeness. The appended order cmbodies a general prohib-
ition on representations of past earnngs, followed by a detailed 
enumeration of various broad sorts of earings claims, in addition to 
average earnings claims which respondents may make: 

Average or median earnings. The order makes clear that any true(1) 

statement of average or median earnings achievcd by distributors 
durng any paricular stated past time period is permissiblc. For 
example; 

1. Last ycar our distributors earned an average of $ 

2. In 1971 our distributors earned an average of$ 
3, For all of 1973 our distributors earned an average of month.pcr 

4. In May, 1973, our distributors earned an average of$_ 
The requiremcnt that rcspondents provide some indication of the 

timc period upon which a statement of earngs is 4tath.
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99 percent of their distributors by use of at most three ranges. Even 
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have equalled or exceeded the performance indicated during the 
indicated time period. 

If the results achieved by the purchaser are in fact those of only an 
unrepresentative fraction (we have chosen 10 percent for tbe sake of
clarity and precision) of total purchasers, tben we believe it is 
imperative that consumers be placed on notice in the strongest tenT of 
the unrepresentativeness of the stated performance. A disclosure of 
average earnings should be sufficient to notify viewers of the full 
extent of the disparity. If respondents do not wish to compile average
figues, then they must make a disclosure which wars in the strongest 
possible terms of the unrepresentativeness of the purchaser. The 

alternative disclosure provided would not requie any additional 
recordkeeping on respondents' par, since it requies oriy a disclosure 
of the fraction of purchasers wbo, according to whatever records 
respondents have chosen to keep, have equalled or exceeded testimoni-
al performance. 

On the other hand, if, in fact, the testimonial performance has been 
equalled or exceeded by a signcant fraction of all purchasers then a 
simple indication that it exceeds the average should be sufficient to 
convey an accurate impression This can be accomplished by an actual 
statement of the average, or a statement of the aetual fraction of 
purchasers who, to respondents' knowledge , have equaled or exceeded 
the represented performance. EXarples of the numerous simple 
concise, nondeceptive testimonials which would be permtted by this 
order are as follows: 

1. In 1973, Mary Roe earned sellng VX-6 battery additive in the New York 
Metropolitan area, spending an average of hours per week on the job. The average 
earnings for all our purchasers during the same period were $ 

2. In 1972, John Doe earned $_ sellng VX-- battery adIliiye in the Philadelphia 
Metropolitan area, spending an average of hours per week on the job. 15% of all 
our distributors did as well as or better than.John that year. 

Paragraph 2 of the order has been modified to requie matenance 
of substantiation for claims made puruant to paragraph 1. We have not 
republished paragraphs 8 through 6 of the origial order because those 
pargrphs have previously become final. 
As modifed, we believe the order entered herein wil permt 

respondents to make a viually limitless varety of simple, truthful 
nondeceptive, statements concerning the eargs of their distributors 
while at the same time preventing them from passing off the earnings 
of unrepresentative samples with no disclosure of their unepresenta-
tiveness. If respondents have evidence that impressive fractions of 
their distributors have earned goodly sums of money, they should be 
pleased to disclose the facts. On the other hand, if they lack evidence 
that more than a small fraction of distributors have eared given 
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printed, in typesize at least equal to that of the statement of sales 
profis, or earnngs) of the percentage of the total number of 
purchasers who have achieved such results. 
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testimonial have been achieved by 10 percent or more of all purchasers 
of respondents' products durng the time period covered by the 

testimonial, but are in excess of the average or median results achieved 
by all purchasers, a statement of the percentage of all respondents 

tributo.!s who, according to respond nts records, have achieved 
equal or better results during the same time period, or a statement of 
the average or median results acbieved by all purchasers of respon-
dents




