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1. Introduction 

1. 
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2. The Increasing Interaction of Online and Offline Marketplaces 

7. Online, or e-commerce, sales are on the rise.
13

 The United States Census Bureau 

reports on quarterly online sales, including their size compared to total quarterly retail 

sales.
14

 Online sales have increased steadily since 2008 and currently measure about 9% 

of total quarterly retail sales.
15

 There is no indication the trend will slow or reverse 

anytime soon. 

8. Moreover, online and offline marketplaces increasingly interact and compete with 

each other. This development has required the Agencies to consider the effects of these 

sales and the interaction between the marketplaces when considering the competitive 
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�G�H�P�R�Q�V�W�U�D�W�H�� �W�K�D�W�� �W�K�H�� �$�J�H�Q�F�L�H�V�¶�� �W�U�D�G�L�W�L�R�Q�D�O�� �D�Q�W�L�W�U�X�V�W�� �W�R�R�O�V�� �D�U�H�� �I�O�H�[�L�E�O�H�� �H�Q�R�X�J�K�� �W�R��
accommodate these new methods of competing.  

13. First, the FTC considered the competitive implications of the merger of a 

primarily-online seller of books and consumer products (Amazon) with an offline seller 

of groceries (Whole Foods). It considered whether the acquisition substantially lessened 

competition under Section 7 of the Clayton Act or constituted an unfair method of 

competition under Section 5 of the FTC Act, determining that it did neither of those 

things.
21

 In employing its traditional merger-investigation tools, the FTC analyzed the 

facts of competition both online and offline and determined that the merger of the two 

companies would not substantially lessen competition.  

14. 
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�P�D�U�N�H�W�� �L�Q�F�O�X�G�H�G�� �R�Q�O�\�� �³�U�H�W�D�L�O�� �V�D�O�H�� �R�I�� �R�I�I�L�F�H�� �V�X�S�S�O�L�H�V�� �«�� �W�K�U�R�X�J�K�� �R�I�I�L�F�H�� �V�X�S�S�O�\��
�V�X�S�H�U�V�W�R�U�H�V���´38

 Between 1997 and 2017, however, Office Depot had acquired Office Max 

in 2013, and the FTC cleared that transaction without remedies.
39

 In deciding to close its 

seven-month investigation into that transaction, the FTC noted that the market for the sale 

of consumable office supplies had changed materially in the interim. Specifically, the 

�³�H�[�S�O�R�V�L�Y�H���J�U�R�Z�W�K���R�I���R�Q�O�L�Q�H���F�R�P�P�H�U�F�H�´���V�L�J�Q�L�I�L�F�D�Q�W�O�\���F�K�D�Q�J�H�G���W�K�H���&�R�P�P�L�V�V�L�R�Q�¶�V���D�Q�D�O�\�V�L�V��
of the relevant product market and led to the determination that Office Depot and Office 

Max would not be able to raise prices in the relevant product market.
40

  

27. In the 2015 Staples/Office Depot transaction, the FTC found that the market for 
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8
 See Summary of Discussion of the Hearing on Big Data, Apr. 26, 2017, DAF/COMP/M(2016) 

2/ANN2/FINAL, available at https://one.oecd.org/document/DAF/COMP/M(2016)2/ANN2/FIN 

AL/en/pdf. 

9
 See Algorithms and Collusion: Competition Policy in the Digital Age, 2017, available at 

http://www.oecd.org/daf/competition/Algorithms-and-colllusion-competition-policy-in-the-digital-

age.pdf; see also Note by the United States, Algorithms and Collusion, May 26, 2017, 

DAF/COMP/WD(2017)41, at 3, available at https://one.oecd.org/document/DAF/COMP/WD 

(2017)41/en/pdf (noting that U.S. antitrust laws safeguard the competitive process and do not 

provide any basis for price control or regulation). 

10
 See Note by United States, R�R�X�Q�G�W�D�E�O�H�� �R�Q�� �³�3�U�L�F�H�� �'�L�V�F�U�L�P�L�Q�D�W�L�R�Q�´���� �1�R�Y���� �������� ������������

DAF/COMP/WD(2016)69, available at https://www.ftc.gov/system/files/attachments/us-
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16

 See Blog, Sometimes brick & mortar competition is enough, Deborah Feinstein, Alexis Gilman, 

�D�Q�G�� �0�H�O�L�V�V�D�� �'�D�Y�H�Q�S�R�U�W���� �8���6���� �)�H�G���� �7�U���� �&�R�P�¶�Q���� �0�D�\�� �������� ������������available at Error! Hyperlink 

reference not valid.. 

17
 See Welcome to Amazon Books, https://www.amazon.com/b?ie=UTF8&node=13270229011 

(listing locations); see also Abha Bhattarai �$�P�D�]�R�Q�¶�V�� �I�L�U�V�W�� �:�D�V�K�L�Q�J�W�R�Q-area bookstore opens 
March 13, https://www.washingtonpost.com/news/business/wp/2018/03/12/amazons-first-washing 

ton-area-bookstore-opens-tuesday/?utm_term=.82b2c8a91a87.  

18
 See Press Release, Nordstrom to Acquire HauteLook, Feb. 17, 2011, available at 

http://press.nordstrom.com/phoenix.zhtml?c=211996&p=irol-newsarticle&ID=1530280. 

19
 See Steve Koenig, Smart Home Competition Fuels Innovation and Creativity, Apr. 2, 2018, 

available at https://techpinions.com/smart-home-competition-fuels-innovation-and-creativity/52 

614. 

20
 See U.S. Fed. Tr�����&�R�P�¶�Q����Internet of Things: Privacy and Security in a Connected World, Jan. 

2015, available at https://www.ftc.gov/system/files/documents/reports/federal-trade-commission-

staff-report-november-2013-workshop-entitled-internet-things-privacy/150127iotrpt.pdf. 

21
 See 
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 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001).  

35
 Br. for Appellees, United States v. Microsoft Corp., No. 00-5212, 00-5213 (D.C. Cir. Feb. 9, 

2001). 

36
 �)�H�G���� �7�U���� �&�R�P�¶�Q�� �H�W�� �D�O���� �Y����Staples, Inc., 15-cv-02115 (D.D.C. Dec. 9, 2015), available at 

https://www.ftc.gov/system/files/documents/cases/151209staplescomplaint.pdf. 
37

 See Complaint, �)�H�G�����7�U�����&�R�P�¶�Q���Y�����6�W�D�S�O�H�V�����,�Q�F�����D�Q�G���2�I�I�L�F�H���'�H�S�R�W�����,�Q�F., 1:97CV00701, Apr. 10, 

1997, available at https://www.ftc.gov/sites/default/files/documents/cases/1997/04/staples2.pdf. 

38
 Id. at 4. 

39
 See Statement of the Federal Trade Commission Concerning the Proposed Merger of Office 

Depot, Inc. and OfficeMax, Inc., available at https://www.ftc.gov/sites/default/files/documents/ 

closing_letters/office-depot-inc./officemax-inc./131101officedepotofficemaxstatement.pdf. 

40
 Id.  

41
 Supra n.36 at 13. 

42
 See 
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