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advertisementsow directed consumers to an OnlineSupplier website, where
transactions were completed onlifkER 1168

But the OnlineSuppliesign-up pagesSwhich Gugliuzza reviewed and
approved1ER 1173120708, 1213 Smisrepresented the nature of the product
being offered to consumerd.he landing page of the websitoth Version |
created in 2005 and Version Il used as of February 20@de no mention at all
a continuity program requiring the payment of a monthly subscription fee, bu
instead offered consumers a “FREE” “Online Auction Starter Kit” that would
provide information on how to sell products on eB&onsumers wishing to
UHFHLYH WKLV NLW ZHUH GLUHFWHG WR ILOO
VKLSSLQJSWKHLU FUHGLW FDUG LQIRUPDWLR
consummate the trangem. Mention of the OnlineSupplier membership progr
and the automatic charge of a monthly fee if consumers did not cancel withi
trial period, was buried in a separate “Terms and Conditions” page (a hyperl
which was placed low on the landingdabilling pages) and in fine print at the
bottom of the billing pageEven if consumers saw this information, however,
these disclosures did noiake it cleathat the mere act of ordering the “free kit’
would activate the OnlineSupplier program tridbscription, obligating them to
pay a monthly fee if not canceled ER1178-85.

The companymmediatelybegan to receive complaints from
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OnlineSupplier for over two years.” 1ER17.

The Court found Gugliuzzadenials of his knowledge of wrongdoing
“simply not crediblan light of all the evidence of consumer confusion and Mr
Gugliuzza’s extensive role at the companyER 1211. Nor was the Court
persuaded bgugliuzzas argumenthat he reliecbn the advice of Commerce
Planet’s inhousecounsekoncerning the legality of OnlineSupplier's webpage

The urtobservedhatGugliuzza’s argumenwas not

U)
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U.S.C. 8523(a)(2)(A). The Commissianoved forsummary judgment, argugn
thatthe issues previoustecidedoy this Courtagainst Gugliuzzastablishall of
the elements for nondischargeabili;dGugliuzza is collaterally estopped fron
relitigating them. Initially, the bankruptcy court was not convincadd denied thé

motionwithout prejudice. But aftene Commission filed a subsequent motion

summary judgmengxplaining in more detail the correspondence between this

Court’sprior decision and threquired elements for nondischargeabijlibe
bankruptcycourt expresseldaving®“a much better handle” on the isstiER 2357
andgrantedsummary judgment in favor of the Commission.

The bankruptcy court found thétis Court’s determination of Gugliuzza’s
liability and factual findingsn the FTC enforcement casstabliskedall the
elements of nondischargeability under Section 523(a)(2)&pgcifically,this
Court’s prior decisionestablishedhat (1) Gugliuzzamade misrepresentations t(
consumerdby participatingn the deceptive website marketiafjOnlineSupplier;
(2) Gugliuzzahad he requisite knowledge ¢dlsity of the misleading
representations concerning OnlineSuppbecause he was at least recklessly
indifferent to the misleading representations; (3) Gugliuzza had the requisite
fraudulentintent(a“logical” inference from this Court'Bndings concerning
Gugliuzza’sreckless indifference ars rejection of improved disclosures); an

(4) Gugliuzza’s deceptive conduct actually misled consumers, who reasonak

10
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THE BANKRUPTCY COURT CORRECTLY APPLIED COLLATERAL ESTOPPEL TO
PRECLUDE GUGLIUZZA FROM RELITIGATING |SSUESDECIDED IN THE PRIOR

L ITIGATION .

A. The Bankruptcy Court Correctly Determined that this Court’ s Prior

Decision Establishes

13
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finding that he participated imaking therepresentations at issue. &gues,
howeverthatthe Court’s findings ofleceptivenessave no preclusive effect her
because (he claima)misrepresentatiaamderthe FTC Act issomething less thar
a false representatiamder§ 523(a)(2)(A). SeeBr. 2223 (insinuating that the

latter requires literal falsity} But the case law does not supghi$ contention.

Indeed the Ninth Circuit has made clethnat, like deceptiorunderSection 5 of the

FTC Act,thefailure to disclose material facts can constitute a false represent
under 8§ 523(a)(2)(A)Apte v. Japrdin re Aptg, 96 F.3d 1319, 1323-24t(0Cir.
1996)(finding that in a business transaction, there is a tlutyiscloséfacts
basic to the transaction,” CitifRESTATEMENT (SECOND) OF TORTSS8 551 (1976));
Citibank (South Dakota), N.A. v. Eashai (In re Eashai), 87 F.3d 1082, 8988-
(9th Cir. 1996) accordParks v. Angelus Block Co., Intn re Parks)571Fed.
Appx. 523 525 (9thCir. 2014) Also, & another court ithis Circuit has
explained,false pretenseunder§ 523(a)(2)(A)"“involvesan implied
misrepresentation or conduct” tharéat¢s] or fostefs] a false impression.”
Griffin v. Felton(In re Felton), 197 B.R. 881, 88%(D. Cal. 1996). This Court

addressed and resolved theyissuein determiningthatthe marketing scheme

® Gugliuzza’s wrongly cotends that the Commission’s initial complaint allegeq
“false representation” claim that it later “dropped” in its amended complaint
against Gugliuzza. Sé&. 24. Both the initial and amended complaint contai
the same count for deceptive practices in violation of Section 5(a) of the FT(
the variation in the heading is immateri@omparelER 1249 (initial complaint)
with 1ER 1294 (amended complaint).

14

e

14

ation

l a

ned
C Act;




© 00 N OO O & W N P

N NN NNNMNNNDNDRRRRRRRR R R
©® ~N O 00N WNP O © 0N O 0o M WN R O

Gugliuzza perpetrated violated the FTC Act beeatsiisled consumerabout the

nature of the offerfailing to disclose material term$suglizza litigated that issue

andits resolutionwas essential to the Court’s judgment. Therefore,

15
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corporate violations hinges on the individual’s knowletfg@his Courtfoundthat
Gugliuzzawasliable for monetary reliebecausdieknew or ‘atthe veryleast...
wasrecklessly indifferent tothe fact that OnlineSupplierisebpages were
misleading,LER 1209based on evidence showing, among other things that
Gugliuzza hadample notice” ofthe many thousands of complairdemonstrating

consumer confusiobut“

16
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In response, Guglimawrongly contends thdahe Ninth Circuit recently
abrogated its longstandimpgecedent holdinthat reckless indifferencuffices to
establish knowledge undgr523(a)(2)(A). Br. 221(citingRetz v. Samsdin re
Retz, 606 F.3d 1189, 1199t9Cir. 2010)). In fact, Retdid not addresghe
knowledgeslementof § 523(a)(2)(A). Insteadt addressed the issue of
intentSandin the context of a different provision of the Bankruptcy Code. Sé
discussion at pp. 21-2Bfra. Thus,Retzhas no applicabilityhere. It remains th¢
law of this Circuit that @lebtor’s recklesdisregard fothe truth satisfiethe

knowledgerequirement o 523(a)(2)(A) See Xiang v. Milngs

17
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misrepresentationa OnlineSupplier’'s website marketipgecludes

19
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determining Gugliuzza'’s culpability for tlteeceptive marketing of OnlineSuppli

this Courtnecessarily resolved factual issues thadapositiveof his intentfor

20
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which provides that a debtor will be denied a discharge (for all credt@ims
not justthat ofa particular creditgrf he“knowingly and fraudulently, or in
connection with the case [,] made a false oath or accannhiding a‘false
statement or omissioni his bankruptcy scheduleContrary to Gugliuzza’s
unsupportedlaimthat these provisions are “functionally equivalethgere are
notabledistinctions betweeB 727(a)(4)(A) and § 523(a)(2)(Ahatwould warrant
distinctstandards of proadf intent For example, otal bar to discharge ismaore
“extreme penaltythandenial ofdischarge of an individual debgeeDitto v.
McCurdy, 510 F.3d 1070, 1079 Cir. 2007);Rosen v. Bezng®96 F.2d 1527,
1531 (3d Cir. 1993)The two provisionglsohavedifferent purposesSection
727(a)(4)(A)is meant “to insure that the trustee and creditors have accurate
information; Retz 606 F.3d at 1196, whike 523(a)(2)(A protectsvictims of
fraud seeGrogan 498 U.S. aR87 (finding it “unlikely that Congress, in
fashioning the standard of proof that governs the applicability of [§ B&Rild
have favored the interest in giving perpetrators of fraud a fresh start over the
interestin protecting victims of fraud”}® Particularly under these conditigrits

would be improper to assume tlla¢ courtin Retzintendedsub silentiao

'81n addition, the elements of each claim differ. For example, a debtor may
denied a discharge under Section 727(a)(4)(A) without any proof of harm as
result of the debtor’s false oath or account. Bete 606 F.3d at 1197 (outlining
elements of claim).

22
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abrogateAnastas™

In any event, here

23
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the particulacircumstances.Eashaj 87 F.3d at 1090. Section 523(a)(2)@90
requires a finding that the creditor was damaged by relying athetbter’'s
conduct. Slyman234 F.3d at 1085The exception to discharge, moreover, ap
to all lossesarising from fraudand is not limited to the amount received by thg
debtor. Cohen523U.S. at 222

In the FTC’s enforcement action, tl@®urt found “abundant evidence thé
consumers were actualhgisled” by the deceptive marketing OnlineSupper
and were harmed because they reasonahbd on the deceptive claims. 1ER
1194 AndtheCourt found that Gugliuzza’s conduct caused at &h8t2 million
in consumer injury 1ER 122728, These findings establish the reliance and
damages elements of § 523(a)(2)(A)eterminations of consumegliance and
monetary harmvereessentiato this Court’s judgment, and Gugliuzza cannot

relitigate themn bankruptcy

In sum, the bankruptayourt correctly concluded that the issues present
and resolved by this Court’s in the FE&@forcement actiogatisfyall the
requirements$o except the judgment from discharge urglé23(a)(2)(A), and

Gugliuzza is collaterally estopped from relitigating th&ém.

?Z Contrary to Gugliuzza’s suggestion (Br. 14), a court o@mystruea statutory
exceptian to discharge narrow)yetfind that the elements of the exception hav
been met.

25
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Il. GuGLIuzzA FAILS TO SHOW THERE ARE ANY GENUINE | SSUESOF DISPUTED
FACT PRECLUDING SUMMARY JUDGMENT .

Gugliuzza also fails to support his argumtnatt, absent application of
collateral estoppel, there are genussie of material fact that prevehis debt
from being summarily ruledamdischargeable. Theare assertiom his briefthat
there are factual disputésviting this Court to read.,000 pages or so bfs
submissions to the bankruptcy coseeBr. 26) do not servedadvance a claim g
appeal: “[A]bare assertion does not preserve a cfafpin v. Santa Clara

Valley TranspAgency 261 F.3d®12, 919 (9th Cir. 2001) (

26
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about the misleadintjree kit” offer,** andthe problems with high cancellation
rates refund requestsand chargeback ratésand(3) thatherejectedmeasurs
designedo ensure that consunsdrad read OnlineSupplierterms and condition
because “[e]very barrier we place to the order process will decrease our con
rate.”®® Nor did Gugliuzzaave evidentiary support for his claim that he relied

the advice of counsetgardingthe website’s compliance with tli&dC Act For

its part, the Commission presented clear evidence that Commerce Plahetisén-

counselwasnever asked to review the entire sigmprocess, anon the rare
occasionwvhenhis adviceregardingcompliance with advertising laws was

solicited,

27
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summary judgment withuhsupported conjecture or conclusstgtements” or

“mere allegations or denials-fernandez v. Spacelabs Med. Inc., 343d 1107,

28
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one for equitable monetary relighis Court lacks jurisdiction to addretbss issue
SeeNatural Res. Def. Council, Inc. v. Sw. Marine Ji212 F.3d 11631166 (9th
Cir. 2001). The fact that this issue is on appeal does not change the res jud
effectsof this Court’s final judgment. Sé&llins v. D.R. Horton, In¢505 F.3d
874, 88282 (9th Cir. 2007); Tripati v. HenmaB57 F.2d 1366, 1367 (9th Cir.
1988) (“The established rule in the federal courts is that a final judgment retz
of its res judicata consequences pending decision of the appeéiuating 18 C.
Wright, A. Miller & E. Coopey FEDERAL PRACTICE AND PROCEDURES 4433, at
308 (1981)). And, becausbankruptcy ourts have jurisdictiorover matters
referred bythe didrict courts, 28 U.S.C. § 157, thankruptcy ourt likewise does
not have jurisdiction to adjudicatieis same legal issue raised in a pending

appeaf”®

cata

ains all

9 Even if lack of jurisdiction were not a problem, this issue would be unripe for an

appeal because Gugliuzza has also objected to the Commission’s claim in hi
bankruptcy case on this ground, 288k 241323, and the bankruptcy court has
not yet ruled on this matter.
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For the reasons stated

CONCLUSION
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CERTIFICATE OF SERVICE

| hereby certify that | electronically filed the foregoing using the CM/ECG

system on January 16, 2015. | further certify that all participants in the case
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