UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Joseph J. Simons, Chairman
Noah Joshua Phillips
Rohit Chopra
Rebecca Kelly Slaughter
Christine S. Wilson

)
In the Matter of )
)
Stryker Corporation, ) DECISION AND ORDER
a corporation, and ) Docket No. C-4728
)
Wright Medical Group N.V., )
a corporation. )
)
DECISION

The Federal Trade Commission (“Commission”) initiated an investigation of the






E.

“Acquisition” means



ancillary agreements, schedules, exhibits, and attachments thereto that have received the
Commission’s prior approval.

“Divestiture Date” means the date on which Respondents (or the Divestiture Trustee)
close on a transaction to divest the Implant Assets.

“Divestiture Trustee” means the Person appointed by the Commission pursuant to
Paragraph 1X of this Order.

“Employee Information” means for each Implant Business Employee, to the extent
permitted by law, the following information summarizing the employment history of each
employee that includes:

1. Name, job title or position, date of hire, and effective service date;
2. Specific description of the employee’s responsibilities;

3. The base salary or current wages;

4, Most recent bonus paid, aggregate annual compensation






Provided, however, that the Implant Products shall not include the Precision Falcon
Blade, K-Wire Tube, X-fuse 2.3 mm Burr, 1/1 Size Silicone Mat VariAx2, Modular Tray
Half Size Drawer, and Lower Tray | Level.

“Intellectual Property” means intellectual property of any kind including patents, patent
applications, mask works, trademarks, service marks, copyrights, trade dress, commercial
names, internet web sites, internet domain names, inventions, discoveries, written and
unwritten know



design controls, regulatory affairs maintenance and support, complaint handling, clinical
study support, sales force training, revalidation support, new packaging supply, software
issue support, knowledge transfer support, FDA approval support, transfer support, and
retrospective data collection support.

Il. Divestiture
IT IS FURTHER ORDERED that:
No later than 10 days after the Acquisition Date, Respondents shall divest the Implant
Assets, absolutely and in good faith, as an ongoing business, to Colfax pursuant to the
Divestiture Agreement.
Provided, however, that Respondents may receive a License back from Acquirer under

any Intellectual Property included in the Implant Assets needed by Respondents to
operate any business conducted by Stryker prior to the Acquisition that Respondents are



The manner in which the divestiture of the Implant Assets to Colfax was
accomplished is not acceptable, the Commission may direct Respondents, or
appoint a Divestiture Trustee, to effect such modifications to the manner of
divestiture of the Implant Assets as the Commission may determine are necessary
to satisfy the requirements of this Order.

Respondents shall obtain, no later than the Divestiture Date and at their sole expense, all
Consents from Third Parties and all Governmental Permits that are necessary to effect the
complete transfer and divestiture of the Implant Assets to the Acquirer and for the
Acquirer to operate any aspect of the Implant Business;

Provided, however, that:

1.

Respondents may satisfy the requirement to obtain all Consents from Third
Parties by certifying that the Acquirer has entered into equivalent agreements or
arrangements directly with the relevant Third Party that are acceptable to the
Commission, or has otherwise obtained all necessary Consents and waivers; and

With respect to any Governmental Permits relating to the Implant Assets that are
not transferable or not transferred on the Divestiture Date, Respondents shall, to
the extent permitted under applicable law, allow the Acquirer to operate the
Implant Assets under Respondents’ Governmental Permits pending the Acquirer’s
receipt of its own Governmental Permits, and Respondents shall provide such
assistance as the Acquirer may reasonably request in connection with its efforts to
obtain such Governmental Permits.

Notwithstanding any other provision of this Order, with respect to any Intellectual
Property owned by Stryker or Wright, existing, pending, or issued on or before the
Acquisition Date, for which there may be an infringement claim relating to the
Intellectual Property owned by the other party, Respondents:

1.



I11. Transition Assistance
IT IS FURTHER ORDERED that:

A. Until Respondents have transferred all Business Information included in the Implant
Assets, Respondents shall ensure that the Business Information is maintained and updated



any provision in the Order such that Respondents cannot fully comply with both,
Respondents shall comply with the Order.

Respondents shall not modify or amend the terms of the Divestiture Agreement after the
Commission issues the Order without the prior approval of the Commission, except as
otherwise provided in Commission Rule 2.41()(5), 16 C.F.R. § 2.41(f)(5).

V. Asset Maintenance

IT IS FURTHER ORDERED that until the Implant Assets have been fully transferred

to the Acquirer, Respondents shall, subject to their obligations under the Order to Maintain
Assets, ensure that the Implant Assets and Implant Business are operated and maintained in the
ordinary course of business consistent with past practices, and shall:

A.

Take such actions as are necessary to maintain the full economic viability, marketability,
and competitiveness of the Implant Assets and Implant Business, to minimize any risk of
loss of competitive potential of the Implant Assets and Implant Business, to operate the
Implant Assets and Implant Business in a manner consistent with applicable laws and
regulations, and to prevent the destruction, removal, wasting, deterioration, or
impairment of the Implant Assets and Implant Business, except for ordinary wear and
tear. Respondents shall not sell, transfer, encumber, or otherwise impair the Implant
Assets and Implant Business (other than in the manner prescribed in this Order and the
Order to Maintain Assets), nor take any action that lessens the full economic viability,
marketability, or competitiveness of the Implant Assets and Implant Business; and

Not terminate the operations of the Implant Assets and Implant Business, and shall
conduct or cause to be conducted the operations of the Implant Assets and Implant
Business in the ordinary course of business and in accordance with past practice
(including regular repair and maintenance efforts) and as may be necessary to preserve
the full economic viability, marketability, and competitiveness of the Implant Assets and
Implant Business, and shall use best efforts to preserve the existing relationships with
suppliers, customers, employees, governmental authorities, vendors, landlords, and others
having business relationships with the Implant Assets and Implant Business.

Provided, however, that Respondents may take actions that the Acquirer has requested or
agreed to in writing and that has been approved in advance by Commission staff, in all
cases to facilitate the Acquirer’s acquisition of the Implant Assets and consistent with the
purposes of this Order and the Order to Maintain Assets.

V1. Employees
IT IS FURTHER ORDERED that:
Until one year after the Divestiture Date, Respondents shall cooperate with and assist the

Acquirer of the Implant Assets to evaluate independently and offer employment to the
Implant Business Employees.
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VIl. Confidentiality
IT ISFURTHER ORDERED that:

Respondents shall (i) not disclose (including as to Respondents’ employees), and (ii) not
use, for any reason or purpose, any Confidential Business Information received or
maintained by Respondents, provided, however, that Respondents may disclose or use
such Confidential Business Information in the course of:

1. Performing their obligations or as permitted under this Order, the Order to
Maintain Assets, or the Divestiture Agreement; or

2. Complying with financial reporting requirements, obtaining legal advice,
prosecuting or defending legal claims, investigations, or enforcing actions
threatened or brought against the Implant Assets or Implant Business, or as
required by law.

If disclosure or use of any Confidential Business Information is permitted to
Respondents’ employees or to any other Person under Paragraph VI1I.A of this Order,
Respondents shall limit such disclosure or use (i) only to the extent such information is
required, (ii) only to those employees or Persons who require such information for the
purposes permitted under Paragraph VII.A, and (iii) only after such employees or Persons
have signed an agreement to maintain the confidentiality of such information.

Respondents shall enforce the terms of this Paragraph as to their employees or any other
Person, and take such action as is necessary to cause each of their employees and any
other Person to comply with the terms of this Paragraph, including implementation of
access and data controls, training of employees, and all other actions that Respondents
would take to protect their own trade secrets and proprietary information.

VIII. Monitor
IT ISFURTHER ORDERED that:

The Commission appoints Mazars LLP
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Confer on the Monitor all rights, power, and authorities necessary to permit the
Monitor to monitor Respondents’ compliance with the terms of the Orders as set
forth in the Monitor Paragraph of the Orders; and

Consent to the terms and conditions regarding such rights, powers, and authorities
of the Monitor set forth in the Monitor Paragraph of the Orders.
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Respondents shall indemnify and hold the Monitor harmless against losses, claims,
damages, liabilities, and expenses (including attorneys’ fees and out of pocket costs) that
arise out of, or in connection with, any claim concerning the Monitor’s performance of

the Monitor’s duties under the Order
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IX. Divestiture Trustee
IT IS FURTHER ORDERED that:

If Respondents have not fully complied with the divestiture and other obligations as
required by Paragraph Il of this Order, the Commission may appoint a Divestiture
Trustee to divest the Implant Assets and perform Respondents’ other obligations in a
manner that satisfies the requirements of this Order. The Divestiture Trustee appointed
pursuant to this Paragraph may be the same Person appointed as Monitor.

In the event that the Commission or the Attorney General brings an action pursuant to

8 5(I) of the Federal Trade Commission Act, 15 U.S.C. § 45(1), or any other statute
enforced by the Commission, Respondents shall consent to the appointment of a
Divestiture Trustee in such action to divest the relevant assets in accordance with the
terms of this Order. Neither the appointment of a Divestiture Trustee nor a decision not
to appoint a Divestiture Trustee under this Paragraph shall preclude the Commission or
the Attorney General from seeking civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee, pursuant to 8 5(1) of the Federal Trade
Commission Act, or any other statute enforced by the Commission, for any failure by the
Respondents
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compensation of the Divestiture Trustee shall be based at least in significant part
on a commission arrangement contingent on the divestiture of all of the relevant
assets that are required to be divested by this Order;

6. Respondents shall indemnify the Divestiture Trustee and hold the Divestiture
Trustee harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the Divestiture Trustee’s
duties, including all reasonable fees of counsel and other expenses incurred in
connection with the preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such losses, claims, damages,
liabilities, or expenses result from gross negligence or willful misconduct by the
Divestiture Trustee. For purposes of this Paragraph IX.E.6, the term “Divestiture
Trustee” shall include all Persons retained by the Divestiture Trustee pursuant to
this Order;

7. The Divestiture Trustee shall have no obligation or authority to operate or
maintain the Implant Assets required to be divested by this Order;

8. The Divestiture Trustee shall report in writing to Respondents and to the
Commission every 60 days concerning the Divestiture Trustee’s efforts to
accomplish the divestiture; and

9. Respondents may require the Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys, and other representatives and
assistants to sign a customary confidentiality agreement; provided, however, such
agreement shall not restrict the Divestiture Trustee from providing any
information to the Commission.

The Commission may, among other things, require the Divestiture Trustee and each of
the Divestiture Trustee’s consultants, accountants, attorneys, and other representatives
and assistants to sign a confidentiality agreement related to Commission materials and
information received in connection with the performance of the Divestiture Trustee’s
duties.

If the Commission determines that a Divestiture Trustee has ceased to act or failed to act
diligently, the Commission may appoint a substitute Divestiture Trustee in the same
manner as provided in this Paragraph IX, and who will have the same authority and
responsibilities of the original Divestiture Trustee pursuant to this Paragraph 1X.
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X. Prior Notice
IT IS FURTHERED ORDERED that:

Respondents shall not, without providing advance written notification to the Commission
(“Notification”) in the manner described in this Paragraph, acquire, directly or indirectly,
through subsidiaries or otherwise, any assets of, or financial interest in, any Person that
researches, develops, manufactures, markets, or sells a product that competes with an
Implant Product.

With respect to the Notification:

1. The Notification shall be given on the Notification and Report Form set forth in
the Appendix to Part 803 of Title 16 of the Code of Federal Regulations as
amended, and shall be prepared and transmitted in accordance with the
requirements of that part, except that no filing fee will be required for any such
Notification, Notification shall be filed with the Secretary of the Commission,
Notification need not be made to the United States Department of Justice, and
Notification is required only of the Respondents and not of any other party to the
transaction.

2. Respondents shall provide the Notification to the Commission at least 30 days
prior to consummating the transaction (hereinafter referred to as the “first waiting
period”). If, within the first waiting period, representatives of the Commission
make a written request for additional information or documentary material (within
the meaning of 16 C.F.R. § 803.20), Respondents shall not consummate the
transaction until 30 days after submitting such additional information or
documentary material.

3. Early termination of the waiting periods in this Paragraph X may be requested
and, where appropriate, granted by letter from the Bureau of Competition.
Provided, however, that prior Notification shall not be required by this Paragraph
for a transaction for which notification is required to be made, and has been made,
pursuant to Section 7A of the Clayton Act, 15 U.S.C. § 18a.

XI. Compliance Reports

IT IS FURTHER ORDERED that:

Respondents shall:

1. Notify Commission staff via email at bccompliance@ftc.gov of the Acquisition
Date no later than 5 days after the Acquisition Date, and;
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2.

Submit the complete Divestiture Agreement to the Commission at
ElectronicFilings@ftc.gov and bccompliance@ftc.gov no later than 30 days after
the Divestiture Date.

B. Respondents shall submit verified written reports (“compliance reports”) in accordance
with the following:

1.

Respondents shall submit interim compliance reports 30 days after the Order is
issued, and every 60 days thereafter until Respondents have fully complied with
the provisions of Paragraphs Il and I11; annual compliance reports one year after
the date this Order is issued, and annually for the next 9 years on the anniversary
of that date; and additional compliance reports as the Commission or its staff may
request;

Each compliance report shall contain sufficient information and documentation to
enable the Commission to determine independently whether Respondents are in
compliance with this Order. Conclusory statements that Respondents have
complied with their obligations under this Orde
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XII. Change in Respondent

IT IS FURTHER ORDERED that Respondent Stryker shall notify the Commission at
least 30 days prior to:

A. Any proposed dissolution of Stryker Corporation;
B. Any proposed acquisition, merger, or consolidation of Stryker Corporation; or
C. Any other change in Respondent Stryker, including assignment and the creation, sale, or
dissolution of subsidiaries, if such change may affect compliance obligations arising out
of this Order.
XII. Access
IT IS FURTHER ORDERED that, for the purpose of determining or securing
compliance with this Order, and subject to any legally recognized privilege, and upon written
request and upon 5 days’ notice to Respondents, Respondents shall, without restraint or

interference, permit any duly authorized representative of the Commission:

A. Access, during business office hours of the Respondents
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XV. Term
IT IS FURTHER ORDERED that this Order shall terminate on December 11, 2030.
By the Commission.
April J. Tabor
Acting Secretary

SEAL:
ISSUED: December 11, 2020
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Non-Public Appendix I
Divestiture Agreement

[Redacted from the Public Version but Incorporated by Reference]
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Appendix 11
Retained Assets
Real property interests owned, leased or otherwise held, including easements and
appurtenances, together with buildings, facilities and other structures, and improvements

thereto;

Stryker corporate or business logos, trademarks, service marks, domain names, trade or
other names or any deviation thereof not exclusively related to the Implant Business;

Manufacturing, inspection, testing, validation, calibration or other types of equipment or
fixtures, including power tools, surgical accessories, medical models, and equipment
located at a third-party manufacturer not included in Paragraph I.S. (unless any such item
is requested by Acquirer);

Cash, cash equivalents, accounts receivable, intercompany accounts and any bank or
credit card accounts;

Pre-paid marketing expenses, grants and donations; tax assets; employee benefit plans;
insurance and self-insurance policies and retentions and claims thereunder;

Computer hardware and enterprise sofu(of)3 (u(of)3 (3 (e)-6 .004 Tc 0.02(ore )-10 5)JFJO Tc10 (iIC3T 0.(

D.
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Appendix 11

Monitor Agreement
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Non-Public Appendix 1V
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Non-Public Appendix V

Shared Intellectual Property

[Redacted from the Public Version but Incorporated by Reference]
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Non-Public Appendix VI

Pipeline Total Ankle
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