




relating to [the] petition, including draft memoranda, 

draft letters, draft press releases, draft public relations 

documents, and draft reports, among others." Docket No. 24, at 

6. 

The FTC Petition asked the Court to issue an order 

requiring Reckitt to produce to the FTC the documents that 

Reckitt has withheld on ground 



THEREOF (Docket No. 38) which also has been fully 

briefed and is ripe for review. 

DISCUSSION 

I. Existence Of The Claimed Privilege 

Reckitt argues that it cannot be required to produce the 

documents sought by the FTC because those documents, which 

"includ[e] draft memoranda, draft letters, draft press releases, 

draft public relations documents, and draft reports, among 

others", are protected from disclosure by the attorney-client 

privilege. Docket No. 24 at 6. "When the attorney-client 

anpvilege 

Noiat ffordbecatwe 





6 

Docket No. 33, at 17. Reckitt further argues that the privilege 

is inapplicable only when the attorneys serve "as mere conduits 

of information to be disclosed publicly" rather than as 

turns on providers of legal advice, and that this distinction 

the client's expectations of 





details underlying the published data 
are the communications relating the data, 
the document ... to be published containing 
the data, all preliminary drafts of the 
document, and any attorney's notes 
containing material necessary to the 
preparation of the document. Copies of 
other documents, the contents of which were 
necessary to the preparation of the 
published document will also lose the 
privilege." 

United States v. (Under Seal), 748 F.2d at 875, n. 7. However, 

"if any of the non-privileged documents contain client 

communications not directly related to the published data, those 

communications, if otherwise privileged, must be removed by the 

reviewing court before the document may be produced." Id. 

The determination of (1) what services the lawyer was 

employed to provide and (2) the client's understanding whether 

the information will be revealed to others are both matters of 

fact. Thus, unless the parties stipulate to those points or 

they are not contested, decisions on both points must be based 

on record evidence. 

Reckitt argues that the communications underlying the 

published documents do not lose their protection under the 

attorney-client privilege because they have the status of "legal 

advice" that the company intended to be confidential. It 

contends that the attorney-client privilege does not exist when 

the attorney serves as a "mere conduit" for communication 

information to the public and that where the attorney provides 
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advice regarding the content of various documents," the 

attorney-client privilege applies in full force. Docket No. 33, 
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In Grand Jury 2003, the Fourth Circuit "reiterated 

the client's intent to publish as the touchstone for determining 

whether confidentiality was expected and whether attorney-client 

privilege would attach." Neuberger, 230 F.R.D. at 414. In 

Grand Jury 2003, the client included a false statement in the 

green card application that he sent to the Immigration and 

Naturalization Services. When the client was questioned by the 

FBI, he indicated that he had answered the question as he had 

based on previous conversations with an attorney. After being 

subpoenaed, the attorney refused to answer questions about the 

alleged advice and claimed attorney-client privilege, which the 

district court and Fourth Circuit recognized. The Fourth 

Circuit stated that "the underlying communications between 

Counsel and [client] regarding his submission ... [were] 

privileged, regardless of the fact that those communications 







payments to or for the benefit of foreign government 

officials in order to secure government business", ordered its 

general counsel to conduct an internal investigation into the 

"questionable payments." Id. at 387. As part of the 

investigation, counsel distributed letters and questionnaires to 

mid- and lower-level employees. The letters and questionnaires 

were described as "highly confidential." Id. Eventually, the 

investigation revealed a history of several questionable 

payments and Upjohn "voluntarily submitted a preliminary report 

to the Securities and Exchange Commission." Id. The Internal 

Revenue Service conducted an independent investigation and 

issued a summons for, among other evidence, the written 

questionnaires sent to Upjohn employees and "memorandums or 

notes of the interviews conducted ... with officers and 

employees." Id. at 388. Upjohn claimed attorney-client 

privilege and refused to produce the requested documents. The 

Supreme Court reversed the lower courts' decision and upheld 

Upjohn's claim of attorney-client privilege. 

Reckitt argues that the Supreme Court's ruling that the 

questionnaires, attorneys' notes, and memoranda concerning 

employee interviews were protected by attorney-client privilege 

in Upjohn supports its argument that the documents being sought 

by the FTC are likewise protected. Docket No. 33, at 10. Says 

Reckitt, the fact that Upjohn' s "investigation was undertaken 
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a view towards disclosing the payments to the SEC" rendered 

analogous the factual situations here and in Upj ohn and thus 

warrants applying the direct holding of Upj ohn in this case. 

Id. at 11. Reckitt' s argument fails for two reasons. First, 

the "public disclosure" issue was not in front of the Supreme 

Court in Upjohn. The question in Upjohn was whether the "scope 

of attorney-client privilege in the corporate context" extended 

to communications between lower-level employees and corporate 

counsel. Upjohn, 449 U.S. at 386. The Court specifically 

"decline [d] to lay down a broad rule or series of rules to 

govern all conceivable future questions in this area" and 

instead ruled only on the facts in front of it. Id. Second, 

the 



was of a foreign government.") Although a report 

eventually submitted to the SEC as a result of this 

investigation, the investigation in Upjohn was not undertaken 

for the purpose of submitting a public report. Rather, when the 

investigation was conducted, Upjohn "was only considering 

publication" rather than seeking counsel's help in preparing it. 

In re Grand Jury Proceedings, 22 F.3d at 354. That fact pattern 

is not the case presented by this record. 

In conclusion, in the Fourth Circuit, the attorney-client 

privilege with respect to confidential communications does not 

apply to published documents and the underlying details and data 

if, at the time the communication was made, the client intended 

that the document was to be made public. Therefore, "when the 

attorney has been authorized to perform services that 

demonstrate the client's intent to have his communications 

published ... the client lose[s] the right to assert the privilege 

as to the subject matter of those communications." United States 

v. (Under Seal), 748 F.2d at 876. 

It is important to note, however, that the intended 

publication of a communication does not eviscerate the privilege 

for 090612140.rivil"if3.7452 06227 -0.38.43 12.0996 274.52321.496.90612m
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be removed by the reviewing court before the document may 

be produced. " United States v. (Under Seal), 748 F.2d at 875, 

n.7. In other words, although some documents may not be 

privileged in their entirety, other documents, such as 

attorney's notes, communications between the attorney and client 

containing relevant data, and other documents which might 

contain "details underlying the data" might well be privileged. 

That determination would require an individualized inspection of 

the documents to ensure that only non-privileged content is 

disclosed. 

II. In Camera Review 

"(C]ourts are generally thought to have broad discretion to 

determine whether a privilege is properly asserted." Federal 

Election Com'n v. Christian Coalition, 178 F.R.D. 456, 461 (E.D. 

Va. 1998). This determination can, and often does, involve an 

in camera inspection of the documents whose privilege is 

disputed. Although the Supreme Court has restricted the ability 

of district courts to 



restriction for other types of challenges to attorney-

client privilege. See Christian Coalition, 178 F. 



and time-consuming." Docket No. 38 at 10-11.4 

Instead, the FTC requests that the Court issue an order 

"requiring Reckitt to produce to the FTC the types of documents 

[ that the court's forthcoming] opinion describes as not 

privileged." Id. at 11. If Reckitt continues to withhold any 

documents, the FTC requests that Reckitt be required to "provide 

new information on its privilege log sufficient to explain why 

the documents are privileged in light of the Court's ruling." 

Id. Finally, any remaining disputes would, in the FTC's 

proposal, be sent to a special master for in camera review "to 

resolve those conp7132 0 0 12.ma9s12.3 385.55 228conp7132.0068 0vd37.558w light co52.57 Tm50FTC's priv40m
(any )Tj
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unfair." Docket No. 40 at 11. The FTC appears to 

misunderstand Reckitt's proposal. Although Reckitt initially 

suggests that the Court review only one document of Reckitt' s 

choosing, it does so in an attempt to convince the court that 

further individualized, in camera review would be necessary. It 

does not, as the FTC suggests, invite the Court to make a 

blanket ruling for all 22,327 documents based on one document 

analysis. 

In camera review is would based court C
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reasons set forth above, that motion ( Docket No. 38) will be 

denied. 

It is so ORDERED. 

Isl 
Robert E. Payne 
Senior United States District Judge 

Richmond, Virginia 
Date: 



THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

v. 

RECKITT BENCKISER 
PHARMACEUTICALS, INC., 

Defendant. 

Misc. No. 3:14mc5 

ORDER 

For the reasons set forth in the accompanying Memorandum 

Opinion, it is hereby ORDERED that: 

(1) The rules of privilege application that will govern 

production of documents are as set forth in the Memorandum 

Opinion; 

(2) By April 1, 2015, Reckitt Benckiser Pharmaceuticals, 

Inc. shall identify and produce all documents that, by virtue of 

the rulings explained in the Memorandum Opinion, require no 

further review by a Special Master; and 

(3) By March 15, 2015, the parties shall state their 

preferences for, or objections to, the Special Master candidates 

previously given and shall submit the name of any other Special 

Master candidates. 

It is so ORDERED. 

Isl 
Robert E. Payne 
Senior United States District Judge 

Richmond, Virginia 
Date: March _!f_, 2015 
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