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BACKGROUND 

The Federal Trade Commission ("FTC") issued a Civil 

Investigative Demand ("CID") 



24,000 documents on the ground of attorney-client privilege. 1 

The FTC took the view that certain types of documents were not 

privileged and sought production of those documents. MEMORANDUM 

IN SUPPORT OF PETITION OF THE FEDERAL TRADE COMMISSION FOR AN 

ORDER ENFORCING CIVIL INVESTIGATIVE DEMAND (Docket Nos. 23 and 

24) . The FTC contended therein that, under the law of the 

Fourth Circuit, Reckitt was improperly withholding, as 

privileged, documents that were not at all privileged because 

the documents sought by the FTC fell within the rule of the 

Fourth Circuit that, "if a client communicates information to 

his attorney with the understanding that the information will be 

revealed to others, that information, as well as 'the details 

underlying the data which was to be published' will not enjoy 

the privilege." United States v. Under Seal, 33 F. 3d 342, 354 

(4th Cir. 1994) (quoting United States v. Under Seal, 748 F.2d 

871, 875 (4th Cir. 1984). 

Reckitt took the view that decisions of other circuits 

counsel a different result and that the cases relied upon by the 

FTC have been overruled, sub silento, by the Fourth Circuit's 

decision in In re: Grand Jury Subpoena, 341 F.3d 331 (4th Cir. 

2003). 
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By Memorandum Opinion issued on March 10, 2015 (Docket No. 

42) ( "March 10 Opinion"), the Court rejected the arguments made 

by Reckitt and (1) held that the rules of privilege to be 

applied in the production of documents herein 



preparation of the citizen's petition and other documents that 

are follow up communications between Reckitt and the FDA and 

certain public relations documents concerning the citizen's 

petition and the withdrawal of Suboxone tablets from the market 

and documents relating to the negotiations between Reckitt and 

the manufacturers of generic competing drugs to establish a 

Joint Risk Evaluation and Mitigation Strategy (the "shared REMS" 

documents) for the 1,695 documents. Those documents were 

selected to be reviewed first by the Special Master because they 

are the focus of the FTC's Initial Petition. 

The Special Master made rulings on the privilege claims of 

the 3,704 documents and those recommendations are set out in the 

Second Master's Report and its attachments. Further, the 

Special Master's Report contained certain findings that are of 

particular note respecting the nature and reliability of the 

privilege log prepared by Reckitt. They are: 

First, the privilege log is not a reliable 
source of evidence describing the withheld 
documents. If the condition of the 
privilege log with regard to the remaining 
documents is similar to that for the 
documents reviewed in this report, it is 
foreseeable that the review process will be 
time consuming and costly, an outcome the 
parties presumably wish to avoid. 

Second, the presence of a significant number 
of 'outliers' that did not relate to the 
topics purportedly captured in the 
'Citizen's Petition' and 'Shared REMS' 
f alders is troublesome. The over inclusion 
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and argued for adoption of the Special Master's Report. 

Alternatively, the FTC urged that Reckitt should be ordered to 

produce all the requested documents because the Special Master's 

Report established that the privilege log does not sufficiently 

support the claims of privilege. 

Reckitt filed its OBJECTIONS AND RECOMMENDATIONS (Docket 

Nos.78 and 83) as well as its opposition to the FTC's MOTION TO 

ADOPT/ PRODUCE ( Docket No. 8 7) . In particular, Reckitt advised 

that it was "willing to accept the Special Master's report and 

recommendations as to the 3,704 documents addressed in the 

Second Interim Report and Recommendations" (Docket No. 83), p. 

2. Also, Reckitt advised that it was filing objections merely 

to preserve its assertion that the legal test applied by the 

Special Master (pursuant to the decision of the Court) was not 

the proper test to be applied. 

Reckitt also made a suggestion for further proceedings. To 

begin, Reckitt advised that, in Step 1, it would "categorize the 

remaining 19,000 documents in light of the Special Master's 

recommendation . using the same standards that [Reckitt] 

believes the Special Master would apply with any redactions 

intended to be consistent with the redactions recommended by the 

Special Master with respect to the initial that it thha



Next, Reckitt proposed that, in Step 2, the Special Master 

would review Reckitt's "proposed treatment of these 19,000 

documents in order to confirm that it 2, 



relief. On June 22, 2016, counsel for Reckitt advised that Step 

1 of its process has been completed. 

DISCUSSION 

Resolution of Reckitt's objections to the Special Master's 

Report proceeds from the fundamental premise that the objection 

must identify with specificity that part of the Special Master's 

Report to which objection is taken and must clearly articulate 

the objection that is made. Only if those requisites are 

satisfied can there be meaningful review by the district court. 

Those fundamental precepts are of a 



fully in the March 10 Opinion. A review of the Special Master's 

Report 







constitute a waiver as to all privileged claims advanced by 

Reckitt. Those questions will be resolved as set forth below. 

Having reviewed the MOTION TO ADOPT/PRODUCE and the 

OBJECTIONS AND 



Special Master's Report constitutes a waiver of any claim of 

privilege as respects the remaining 19,000 documents. That 

agreement will be reflected in an Order to be entered herein, 

and, the FTC will be required not to disclose those documents to 

any person or entity (other than the FTC's lawyers or the staff 

working on the CID) without further order from this Court. 

Finally, the Court will continue to assess the validity of 

the alternative argument made by the FTC in its MOTION TO 

ADOPT/PRODUCE. To that end, the Court requests that the Special 

Master supplement the Special Master's Report describing the 

extent to which the privilege log herein is inadequate so that 

the Court can assess the FTC' s argument that the defect in the 

privilege log itself constitutes a waiver of the privileges 

claimed therein. The principal problem appears to be not so 

much that the descriptions in the log are per se defective 

{although there appears to be many instances where that is so), 

but that the descriptions in the log are so at odds with the 

text of the documents that are being identified as to make the 

log a functionally useless document, thereby rendering it no log 

at all. A determination on that point by the Court requires 

some assessment from the Special Master as to the percentage of 

documents in the 3,704 documents already reviewed wherein the 

description of a document is so at odds with the document itself 

as to render the description in the log meaningless. The Court 
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will confer with the Special Master about a schedule for this 

supplement after 




