
http://www.ftc.gov/os/2004/01/harbourgenzymestmt.pdf
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I am also pleased with my ability, on occasion, to influence the Commission’s agenda. As a non-

majority Commissioner, I can’t set the agency’s agenda. I can, however, influence it—and I take 

that r

http://www.ftc.gov/os/quash/0510243responsetoexxonmobilpetition_text.pdf
http://www.ftc.gov/os/quash/0510243responsetoexxonmobilpetition_text.pdf
http://www.ftc.gov/opa/2005/09/alohapetrol.htm
http://www.ftc.gov/opa/2005/09/alohapetrol.htm
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The current state of 

empirical research 

makes it more difficult 

to distinguish pro-

competitive from anti-

competitive vertical 

restraints. I strongly 

suspect that distribu

tion channel partici

pants’ incentives and 

interests conflict and 

clash to a far greater 

extent than most of the 

economic models 

predict or account for. 

THE  SOURCE:  What have been your biggest surprises over your two-and-a-half years as a 

Commissioner? 

HARBOUR: I have been surprised and quite pleased by the number of current and former staff 

members who have been at the Commission for 25, 30, or even more years. This includes staffers 

at all levels, from administrative staff all the way up through senior managers. Their vast knowl

edge and their institutional memory is invaluable to the Commission. A few people come to mind. 

At the staff level, a gentleman named Stan Harewood retired in January after 33 years of service. 

FTC Watch called him the “Dean of Information Specialists” because he was so effective as a con

sumer response specialist. Elaine Kolish recently left the Commission after being here for 25 

years. For a number of years, she was the Associate Director of the Division of Enforcement in the 

Bureau of Consumer Protection. Rhett Krulla of Mergers II comes to mind; he recently retired after 

more than 30 years of service. Ann Malester, the former Assistant Director of the Mergers I shop, 

also comes to mind; she was here for more than 20 years. So what surprised me is how long 

talented employees stay at the Commission and how devoted they are to the agency. 

THE SOURCE: What are your short-term and long-term goals as a Commissioner and how have they 

changed since you’ve been there? 

HARBOUR: In the short term, I will continue to take a principled, substantive approach to the law. 

In each matter we address, as I see it, the Commission has two choices. One would be to enforce 

and promote the law as it currently stands; the other would be to use the tools available to us to 

push the law to evolve in a way that will better address the current realities of the marketplace. As 

always, I will continue to ask how each recommended course of action ultimately will affect con

sumers. Also, the Commission currently has several fascinating Part 3 matters on its agenda, and 

I look forward to working with my colleagues to resolve these cases by issuing thoughtful, well-

written opinions. 

As a long-term goal on the competition side
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I would like the 

Commission to develop 

more cases that will 

flesh out the applica

tion of the [1992 

FTC/DOJ] Horizontal 

Merger Guidelines in 

cases involving pure 

innovation markets. 
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standing of the probable consequences of taking or not taking an enforcement action. What I don’t 

want to see is enforcement decisions being made just because we are afraid of what we don’t 

know, especially if nothing is being done to make us better informed. As I said earlier, I will con

tinue to advocate for the Commission to develop and bring vertical cases where appropriate. I 

believe that the Commission would further enhance its ability to distinguish between procompet

itive and anticompetitive vertical restraints if we were to conduct more investigations, closely ana

lyze more vertical restraints, and bring cases when we believe there is a risk of anticompetitive 

harm. By taking no enforcement actions at all against vertical restraints, we send a message to 

the marketplace that all vertical practices are legal, even though some are anticompetitive. 

Another long-term goal I would like to pursue would be to develop policies related to the 

antitrust implications of standard setting. During my term I have become increasingly interested 

in the issue of standard setting in high-technology industries. Due to a pending Part 3 matter, I 

can’t say very much about this. But the Commission was very deeply involved in the joint FTC/DOJ 

intellectual property hearings that took place over 24 days back in 2002,7 and then in 2003 the 

Commission issued a detailed report that discussed many of the findings from those earlier hear

ings.8 The Commission has amassed a great deal of expertise on issues relating to the intersec

tion of antitrust and intellectual property law; in particular, we have individuals at the Commission 

who have done a lot of studying and a lot of thinking about standard-setting issues. I’m hopeful 

that we will find a way to convey some of that knowledge to the outside world, especially to those 

who have to make day-to-day decisions in fast-paced, high-technology industries. 

Another long-term goal that I want to mention is that I would like the Commission to develop 

more cases that will flesh out the application of the [1992 FTC/DOJ] Horizontal Merger Guide

lines9 in cases involving pure innovation markets. I raised this issue in my separate Genzyme 

statement.10 

Another area of interest is the federal/state relationship. As a former state enforcer, I am con

stantly on the lookout for ways to further enhance the relationship between state and federal 

enforcers, especially with respect to industries that matter most to consumers. One example is a 

joint federal/state petroleum seminar that I am currently working to organize. At the recent ABA 

Antitrust Section Mid-Winter Meeting in Canada, I found myself sitting around the fireplace with 

two long-time colleagues: my fellow Commissioner, Bill Kovacic; and Bob Hubbard from the New 

York AG’s office, who currently serves as the Chair of the NAAG Antitrust Task Force. We came up 

with the idea for a joint federal/state seminar on petroleum issues. We quickly expressed our ideas 

to Chairman Majoras, and she shared our interest. Planning is now underway and we are hope

ful that that seminar will take place in the fall of 2006. I will continue to look for additional areas for 

federal/state cooperation, including joint training programs and greater case coordination. 

Not to leave out the other side of our mission—consumer protection—as a long-term goal I am 

very interested in the area of privacy. One of the first speeches I gave as a Commissioner was on 

the subject of identity theft. I’ve paid very close attention to privacy issues throughout my term, 

7 Federal Trade Comm’n & U.S. Dep’t of Justice, Hearings on Competition and Intellectual Property Law and Policy in the Knowledge-Based 

Economy (Feb. 6–Nov. 6, 2002), available at http://www.ftc.gov/opp/intellect/index.htm. 

8 See News Release, FTC, FTC Issues Report on How to Promote Innovation Through Balancing Competition with Patent Law and Policy 

(Oct. 28, 2003), available at http://www.ftc.gov/opa/2003/10/cpreport.htm. 

9 U.S. Dep’t of Justice & Federal Trade Comm’n, Horizontal Merger Guidelines (1992, revised 1997) [Guidelines], available at http:// 

www.ftc.gov/bc/docs/horizmer.htm. 

10 See supra note 1. 

http://www.ftc.gov/opp/intellect/index.htm
http://www.ftc.gov/opa/2003/10/cpreport.htm
http://www.ftc.gov/bc/docs/horizmer.htm
http://www.ftc.gov/bc/docs/horizmer.htm


http://www.ftc.gov/opa/2004/06/kfccorp.htm
http://www.ftc.gov/opa/2004/06/kfccorp.htm
http://www.ftc.gov/opa/2005/06/tropicana.htm
http://www.ftc.gov/opa/2005/06/tropicana.htm
http://www.ftc.gov/os/2004/07/040708kidsviolencerpt.pdf
http://www.ftc.gov/os/2004/07/040708kidsviolencerpt.pdf
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agencies have one primary goal: to protect consumer welfare by ensuring that consumers have 

choices in the marketplace, as well as the ability to make informed market decisions. The other 

lesson is that cooperation between law enforcement agencies, either state/state or federal/state, 

normally pr



http://www.ftc.gov/speeches/majoras/050126recentactions.pdf
http://www.ftc.gov/os/adjpro/d9300/050106opionpublicrecordversion9300.pdf
http://www.ftc.gov/os/adjpro/d9316/050613commstatement.pdf




http://www.ftc.gov/opa/2006/02/merger_process.htm
http://www.ftc.gov/opa/2006/02/merger_process.htm


12 theantitrustsource � w w w . a n t i t r u s t s o u r c e . c o m  � M a r c h  2 0 0 6  

As one Commissioner, 

I have a limited ability 

to influence the 

Commission to bring 

more vertical cases, 

but if it were up to me 

to bring the next 

generation of vertical 

cases, I would be 

http://www.ftc.gov/opa/2004/08/oilmergersrpt.htm


http://www.ftc.gov/opa/2005/07/gaspricefactor.htm
http://www.ftc.gov/opa/2005/06/chevronunocal.htm
http://www.ftc.gov/opa/2002/05/gcr.htm
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market-based explanation for a pricing anomaly, it may be cause for either the Commission or an 

appropriate state attorney general to open an investigation. 

THE SOURCE:  Do you think price-gouging legislation is necessary or desirable? 

HARBOUR: I have been doing some thinking about that issue lately. At the federal level, my answer 

is probably no, but that requires some explanation. We have to recognize that the price-gouging 

debate barely scratches the surface of energy policy in this country. The United States clearly has 

some energy problems; we face major challenges in sustaining a viable, long-term balance 

between supply and demand. There are environmental problems, engineering problems, lifestyle 

issues—it is all-encompassing. But most of these problems are not antitrust problems. So the first 

The United States thing we have to accept is that, even assuming vigorous enforcement of the antitrust laws, antitrust 

cannot fix all of these problems. 

clearly has some But having said that, I can understand why so many people ask whether price-gouging statutes 

can fix some small part of the problem. I tend to believe that federal price-gouging legislation is 

energy problems; we not necessary. My views are informed in large part by my experience in the New York AG’s office. 

I realize that many states have price-gouging statutes and routinely enforce them. However, these 

face major challenges statutes tend to be based on a broad public interest standard, which covers far more territory than 

the antitrust laws. For example, some of the state price-gouging laws may be directed against 

in sustaining a viable, perceived market opportunism, rather than legitimate market failures. The unfortunate truth is, 

sometimes the market needs higher prices to bring supply and demand back into balance. I real-

long-term balance ize this is not a popular view, and sometimes it is hard for me to accept it. But it is Economics 101. 

I read a recent economics article that suggested a market-based argument that could be 

between supply and made in favor of price-gouging statutes, under limited circumstances.24 The article suggested that 

localized market failures might occur in areas where a natural or man-made disaster causes 

demand. There are physical damage to the infrastructure. That is an excellent example of a situation where the states 

would be uniquely well-suited to identify and respond appropriately to localized harm. But even 

environmental under these circumstances, it would be hard to convince me that a national solution is needed. 

But going back to my original mantra—I am here to protect the interests of consumers. The 

problems, engineering Commission has been vigilant in the petroleum industry, and I, personally, am doing my best to 

remain vigilant. If there are principled antitrust or consumer protection approaches out there that 

problems, lifestyle the Commission is not pursuing, or that we should be pursuing more vigorously, I would love to 

hear about them. 

issues—it is all-

THE SOURCE:  You previously mentioned the announced joint FTC/DOJ single-firm conduct hear-

encompassing. ings. Are there particular areas or issues that are of particular interest to you? 

But most of these HARBOUR: Yes, fleshing out certain issues with respect to Section 2 is another area of interest. 

Many issues relating to Section 2 are unsettled and thus controversial. One example is the devel

problems are not opment of competing tests to determine whether conduct is exclusionary. On the one hand, you 

have people who believe that exclusionary conduct should be assessed in accordance with the 

antitrust problems. so-called profit sacrifice or no-business-justification test. One example would be Greg Werden at 

24 Geoffrey Christopher Rapp, Gouging: Terrorist Attacks, Hurricanes, and the Legal and Economic Aspects of Post-Disaster Price Regulation, 

94 KENTUCKY L.J. (forthcoming), available at http://ssrn.com/abstract=800745. 

http://ssrn.com/abstract=800745
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has been referred to by some as the “deep pocket theory.” The U.S. agencies find this factor 

unpersuasive and no longer give it much, if any, weight. European courts also have endorsed 

leveraging and portfolio power. These theories are also viewed more skeptically by some 

enforcers in the U.S. Another area of remaining divergence between the EC and the U.S., as I 

mentioned, involves the analysis of conduct by dominant firms. And as I suggested earlier, I hope 

this might be aired in the context of our upcoming Section 2 hearings. 

THE SOURCE:  Commissioner Harbour, thank you for your time today. 

HARBOUR: It was my pleasure.� 


