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Introduction 

Chairman Stevens, Co-Chairman Inouye, and members of the Committee, I am Deborah 

Platt Majoras, the Chairman of the Federal Trade Commission.  I am pleased to appear before 

you to present the Commission’s testimony on the findings of our investigation pursuant to two 

separate directives from Congress.1  Section 1809 of the Energy Policy Act of 2005 requires the 

Federal Trade Commission (“Commission” or “FTC”) to “conduct an investigation to determine 

if the price of gasoline is being artificially manipulated by reducing refinery capacity or by any 

other form of market manipulation or price gouging practices.”2  In addition, Section 632 of the 

Commission’s appropriations legislation for fiscal year 2006 directs the Commission to conduct 

an investigation into nationwide gasoline prices and possible price



Since August 2005, the Commission has expended substantial resources on this 

investigation, including the full-time commitment of a significant number of attorneys, 

economists, financial analysts, paralegals, research analysts, and other personnel with specialized 

expertise in the petroleum industry.  Even with this commitment of resources, it was not possible 

to study every pricing and output decision in this very complex industry.  Thus, based on our 

knowledge and expertise from previous investigations and studies – and the concerns raised by 

knowledgeable observers and market participants about competition in this industry – the 

Commission and its staff focused substantially on levels of the industry and parts of the country 

where problematic behavior was most likely to have occurred and to have had an effect on 

consumers.4 

“Price manipulation” and “price gouging” are not defined legal or economic terms and 

therefore must be defined for purposes of the Report.  Neither antitrust law nor economics 

defines “price manipulation” precisely,5 and Section 1809 does not provide a definition for the 

4 The Commission’s investigation examined the subjects that Congress directed the 
Commission to study in the Energy Policy Act and Section 632, but the Report does not address 
certain other issues of public interest in the petroleum industry that are beyond the purview of the 
investigation.  For example, the Report does not examine crude oil production and exploration, in 
which – as recent Commission reports have shown – U.S. refiners compete with refiners around 
the world to obtain crude oil (and currently rely on foreign crude oil for more than 65% of their 
needs). Even the largest private oil companies control only a very small fraction of world crude 
oil production, and significant price manipulation through control of crude oil by private oil 
companies therefore appears highly unlikely.  The Organization of Petroleum Exporting 
Countries (“OPEC”), however, plays a significant role in the pricing of crude oil and, 
accordingly, in the pricing of gasoline.  For a discussion of OPEC’s effect on crude oil prices, see 
FEDERAL TRADE COMM’N, GASOLINE PRICE CHANGES: THE DYNAMIC OF SUPPLY, DEMAND AND 

COMPETITION 22-23 (2005) (“GASOLINE PRICE CHANGES REPORT”). 

5 “Price manipulation” is a term that appears in areas of the law other than antitrust, 
however.  For example, although the Commodity Exchange Act bans price manipulation in 
futures markets, see 7 U.S.C. § 13(a)(2), the statute does not define manipulation, and courts and 
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play a role in determining whether a price increase is “price gouging.”  In Section 632, Congress 

directed the Commission to treat as evidence of price gouging any finding that “the average price 

of gasoline available for sale to the public in September, 2005, or thereafter . . . exceeded the 

average price of such gasoline in that area for the month of August, 2005, unless the Commission 

finds substantial evidence that the increase is substantially attributable to additional costs in 

connection with the production, transportation, delivery, and sale of gasoline in that area or to 

national or international market trends.” Accordingly, we analyzed whether specific post-Katrina 

price increases were attributable either to increased costs or to national or international trends. 

I. The Expertise of the Commission on Petroleum Industry Matters 

The Commission’s Bureau of Competition and Bureau of Economics have significant 

petroleum industry experience, both from enforcing the antitrust laws and from conducting 

research and industry analyses.  The Commission has investigated every major merger in the 

petroleum industry over the past twenty-five years.  The Commission also has conducted major 

investigations of petroleum marketing and pricing practices on the West Coast and in the 

Midwest. During each investigation, the Commission obtained documents, economic data, and 

testimony from merging parties and other industry participants and used this evidence to 

determine whether to take law enforcement action to prevent potential anticompetitive effects. 

Since 1981, the Commission has identified 20 large petroleum mergers that it believed 

would have reduced competition and harmed consumers.7  The agency obtained relief that 

7 Investigations in which the Commission determined that the merger presented a 
problem, and significant structural relief was obtained, include Valero L.P., Valero Energy Corp., 
et al., FTC Dkt. No. C-4141 (July 22, 2005) (divestiture of Kaneb terminal and pipeline assets in 
northern California, eastern Colorado, and greater Philadelphia area); Phillips Petroleum Co., 
FTC Dkt. No. C-4058 (Feb. 7, 2003) (divestiture of Conoco refinery in Denver, Phillips 
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resolved the competitive issues in sixteen of these transactions, and the parties abandoned the 

other four after the Commission formally challenged the transactions.  The Commission 

conducted a careful evaluation of each transaction to ensure that the agency obtained adequate 

remedies where necessary. 

In addition to merger enforcement, the Commission’s economists have researched pricing 

and other competition issues in the petroleum industry.8  Since 2002, the Commission’s 

economists also have monitored wholesale and retail prices of gasoline to identify potential 

anticompetitive activities that might require greater investigation.  Today, this project tracks 

retail prices of gasoline and diesel in some 360 cities and wholesale (terminal rack) prices in 20 

marketing assets in eastern Colorado, Phillips refinery in Salt Lake City, Phillips marketing 
assets in northern Utah, Phillips terminal in Spokane, Phillips propane business at Jefferson City 
and East St. Louis); Valero Energy Corp., FTC Dkt. No. C-4031 (Feb. 19, 2002) (divestiture of 
UDS refinery in Avon, California, and 70 retail outlets); Chevron Corp., FTC Dkt. No. C-4023 
(Jan. 2, 2002) (divestiture of Texaco=s interests in the Equilon and Motiva joint ventures, 
including Equilon=s interests in the Explorer and Delta pipelines); Exxon Corp., FTC Dkt. No. C
3907 (Jan. 26, 2001) (divestiture of all Northeast and Mid-Atlantic marketing operations of the 
two parties and Exxon’s Benicia, California, refinery); British Petroleum Co. p.l.c., 127 F.T.C. 
515 (1999) (divestiture of terminals in nine markets, and divestiture of BP=s or Amoco=





In early November 2005, the Commission issued the first of 139 Civil Investigative 

Demands (“CIDs”) – similar to subpoenas – to a wide spectrum of petroleum industry firms in 

order to obtain information relevant to the investigation. CID recipients included integrated and 

unintegrated refiners, pipeline owners and operators, terminal owners, and petroleum 

marketers.9  One set of CIDs sought information directly relevant to Section 632.  Another set of 

CIDs directed individual terminal owners to provide information relevant to aspects of petroleum 

futures markets. The Commission also issued 99 orders pursuant to Section 6(b) of the Federal 

Trade Commission Act,10 seeking profitability and tax expenditure information required by 

Section 632 from retailers that were investigated by state attorneys general for post-Katrina price 

gouging,11 as well as follow-up CIDs seeking from refiners certain additional data necessary to 

conclude our profitability analysis under Section 632.  In February 2006, staff conducted sworn 

investigational hearings (similar to depositions) of industry officials regarding various issues in 

9 The Commission based its request for profitability data on a form used by the 
Energy Information Administration (“EIA”) of the U.S. Department of Energy.  The EIA uses 
this form to collect revenue, cost, and profit information from major energy-producing firms 
operating in the United States. Each company submitted its response to the FTC’s data request. 
The companies also granted waivers that allowed the EIA to provide other company-specific 
information that that agency routinely collects from the industry, including data on production, 
capacity, shipments, and inventory. 

10 Section 6(b), 15 U.S.C. § 46(b), empowers the Commission to require the filing of 
annual or special reports or answers in writing to specific questions for the purpose of obtaining 
information about “the organization, business, conduct, practices, management, and rel
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the investigation. The Commission also purchased a large volume of wholesale and retail pricing 

data from the Oil Price Information Service (“OPIS”), a private data-collection company, to 

complement information secured directly from market participants and from firm-level EIA data. 

III. Summary of Key Findings and Recommendations 

A. Part I of the Report 

1. Refining 

Evidence indicated that the price of crude oil, the largest cost component of gasoline, 

contributed to most of the gasoline price increases that occurred from early 2002 until just before 

Hurricane Katrina struck the United States. Higher refining margins caused some of the 

remaining increase, although margins in any competitive market can be expected to increase, at 

least in the short run, during periods of strong demand.12 

The Commission analyzed various aspects of refinery operations to determine whether 

refiners manipulated, or tried to manipulate, gasoline prices.  Staff investigated whether refiners 

manipulate prices in the short run by running their refineries below full productive capacity in 

order to restrict supply, by altering their product output to produce less gasoline, or by diverting 

gasoline from markets in the United States to less lucrative foreign markets.  Staff also 

investigated allegations that companies refused to invest sufficiently in new refineries for the 

purpose of tightening supply and raising prices in the long run.  Staff’s investigation revealed no 

evidence to suggest that refiners manipulated prices through any of these means. 

The best evidence available through our investigation indicated that companies operated 

12 One measure of “refining margin” is the price at which the refiner sells finished 
product minus the refiner’s acquisition cost of crude oil. 
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their refineries at full sustainable utilization rates.  Companies scheduled maintenance downtime 

in periods when demand was lowest in order to minimize the costs they incur in lost production. 

Internal company documents suggested that refinery downtime is costly, particularly when 

demand and prices are high.  Companies track these costs, and their documents reflected efforts 

to minimize unplanned downtime resulting from weather or other unforeseen calamities. 

The evidence also showed that companies operated their refineries – and determined the 

product quantities they would produce – with the goal of maximizing their profits, taking market 

prices as a given factor. Our investigation uncovered no evidence indicating that refiners make 

product output decisions to affect the market price of gasoline.  Instead, the evidence indicated 

that refiners responded to market prices by trying to produc





important role in the ability of pipelines to respond to increasing demand.  The evidence we 

obtained during our investigation did not suggest that pipeline companies made rate or expansion 

decisions to manipulate gasoline prices.  First, FERC generally regulates the rates that interstate 

pipelines charge, and pipeline companies generally charge the FERC maximum rate unless 



product for their own needs.  Public terminals (i.e., terminals owned by companies that do not 

refine or market gasoline) exist in many markets and provide access to any bulk seller willing to 

pay to use the terminal.  The presence of public terminals minimizes the ability of 

refiner/marketers to use their terminals to restrict supply into specific markets.  In recent years, 

refiner/marketers have sold terminals to public terminal companies, reducing even further any 

ability to manipulate prices by restricting terminal access.  As a result, competition appears 

sufficient in most areas to limit the potential for price manipulation. 

3. Product Inventory Practices 

Inventory levels have declined since at least the early 1980s, covering periods when the 

real price of gasoline was declining and increasing.  In more concrete terms, inventory levels 

have declined since 1993 from a level sufficient to meet consumption for a full month to a level 

sufficient to meet consumption for less than 80% of a month. Our investigation did not produce 

evidence, however, that oil companies reduced inventory in order to manipulate prices or 

exacerbate the effects of price spikes due to supply disruptions.  Instead, the decline in inventory 

levels reflects a trend that is not limited to the petroleum industry.  As in many other major 

industries, lower inventory holdings allowed oil companies to become more efficient and to 

lower costs.  The evidence indicated that oil companies attempt to use historical experience to 

determine what inventory levels would be sufficient to meet unanticipated changes in demand or 

supply. Inventories were a significant factor in enabling the markets to recover from the shocks 

stemming from Hurricanes Katrina and Rita, as discussed more fully below. 
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Evidence gathered during our investigation indicated that the conduct of firms in response 

to the supply shocks caused by the hurricanes was consistent with competition.  After both 

hurricanes, companies with unaffected assets increased output and diverted supplies to high-

priced areas. This is what we would expect in competitive markets. Refiners deferred scheduled 

maintenance in order to keep refineries operating.  Imports increased and companies drew down 

existing inventories to help meet the shortfall in supply. 

In its assessment of potential gasoline price gouging as defined in Section 632, the FTC 

examined price, cost, and profit margin data for large sellers of petroleum products – refiners and 

wholesalers – and for retailers that were targets of state price gouging enforcement actions in the 

aftermath of Katrina. Financial data for 30 refiners were analyzed.  Although there were 

exceptions, refiners generally saw increased profit margins in September 2005 compared to 

August 2005. Between August and September 2005, the average gasoline price charged by eight 

of the 30 refiners analyzed increased five or more cents per gallon more than the national average 

price trend for this period. Seven of these eight refiners also had increased profit margins during 

the same period, indicating that average cost increases did not substantially explain the firms’ 

higher average prices.  Accordingly, the findings that individual refiners’ prices increased 

substantially more than the national average trend, accompanied by increased profit margins, 

meet Section 632’s definition of price gouging. 

Further investigation and analysis revealed evidence that may explain the price increases 

of these refiners and their profit uplifts. Refiners vary signif7.2sRefinru incre.06 0 



higher-priced regions had average price increases greater than the increase in the national 

average. In addition, refiners varied significantly in the extent to which they sold gasoline 

through their owned-and-operated retail outlets, through franchised dealers supplied on a 

delivered price basis, through branded jobbers supplied onied oed jo9upplied3.9





gasoline prices cause substantial economic hardship for consumers.  Sharing a profound interest 

in protecting consumers, both Congress and the Commission naturally are focused on this issue. 

Section 632 of the Science, State, Justice, Commerce, and Related Agencies 

Appropriations Act of 2006 directs the Commission to investigate price gouging in the aftermath 

of Hurricane Katrina and, based on the agency findings, to recommend possible legislation that 

might be needed to protect consumers from price gouging.  Section 1809 of the Energy Policy 

Act of 2005 also requires that the Commission submit any recommendations along with its 

investigational findings. The Commission investigated the higher prices that occurred after the 

hurricanes and has considered the experience of several states that sought to enforce their price 

gouging statutes during this emergency period.  The states’ enforcement experience provides 

some insight into the enforcement process under price gouging statutes. 

The challenge in crafting a price gouging statute is to be able to distinguish gougers from 

those who are reacting in an economically rational manner to the temporary shortages resulting 

from the emergency.  This is more than just a problem for legislators and prosecutors. Gasoline 

suppliers may react to this difficulty in distinguishing gougers by keeping their prices lower than 

they rationally would.  Consumers, in turn, may have no incentive to curb their demand as they 

would in response to a higher price. Other suppliers may have no incentive to send new supplies 

to the affected area, as they would if the price increased.  The possible result may be long 

gasoline lines and shortages. In short, any decision to enact federal price gouging legislation 

should be made with full awareness of both sides of the possible tradeoff. 
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1. The Critical Role of Prices 

Consumers might be better off in the short run if they did not have to pay higher prices 

for the same quantity of goods; in the long run, however, distortions caused by controls on prices 

would be harmful to consumers’ economic well-being.  Prices serve a crucial function in market-

based economies. They are signals to producers and consumers that tell how to value one 

commodity against another, and where to put scarce resources in order to produce or purchase 

more or fewer goods.  If these price signals are distorted by price controls, consumers ultimately 

might be worse off because producers may manufacture and distribute an inefficient amount of 

goods and services, and consumers may lack the information necessary to properly value one 

product against another. Moreover, even in periods of severe supply shock, such as a major 

reduction in production or distribution caused by a natural disaster like the 2005 hurricanes, 

higher prices signal consumers to conserve and producers to reconfigure operations to better 

prepare for the next supply shock.  Thus, if there is a “right” price for a commodity, it is not 

necessarily the low price; rather, it is the competitively determined market price.  Relative to past 

prices, a competitive market price may sometimes be low, and it may sometimes be high; but it 

will send an accurate signal to producers to manufacture a sufficient amount of goods and 

services that consumers want to buy at that price, and an accurate signal to consumers to 

reallocate purchase decisions. 

If prices are constrained at an artificial level for any reason, then the economy will work 

inefficiently and consumers will suffer.  Economists have known for years that price controls are 

bad for consumers, and the deleterious effect extends far beyond strictly fixed prices.14  The 

14 See WILLIAM J. BAUMOL & ALAN S. BLINDER, ECONOMICS: PRINCIPLES AND 

POLICY 53 (2d ed. 1982) (AThe consequences [of price controls] usually are quite unfortunate, 
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constraint need not be total or permanent to have adverse effects.  “Soft” price caps that allow for 

some recovery of price increases, or a price gouging statute that temporarily constrains prices 

during periods of emergency, still may have the effect of misallocating resources by reducing the 

incentives to produce more and consume less.15  Thus, any type of price cap, including a 

constraint on raising prices in any emergency, risks discouraging the kind of behavior necessary 

to alleviate the imbalance of supply and demand in the marketplace that led to the higher prices 

in the first place. A temporary price cap may have an especially adverse effect on incentives as 

producers withhold supply in order to wait out the capped period. 

An artificially low price may cause producers to shift their fungible resources (of which 

http://www.hawaii.gov/gov/news/releases/2006/News_Item.2006-05-05.5815


consumers by maintaining competitive markets, to make sure that the prices charged in markets 

are not artificially fixed or manipulated by private interests.  The Commission’s work in the 

petroleum industry over many years conforms to this mandate.  The agency protects consumers 

by ensuring that markets remain competitive, and that the price charged in each market is free 

from collusion or the exercise of market power. 

Congress determined long ago that the nation’s economy should largely be free from 

government regulation and that the national common market should be governed by the 

principles of competition.16  In enacting the antitrust laws, however, Congress also recognized 

that markets can be distorted by concentrations of market power.  The antitrust laws are not 

designed to prevent prices from increasing; rather, they are designed to prevent firms from using 

market power to raise prices artificially. 

The antitrust laws cover three primary areas – collusion among competitors (including 

price fixing), anticompetitive mergers, and monopolistic and other exclusionary unilateral 

practices. The Commission has been active in each area in the petroleum industry. 

16 Over the years, Congress has passed a number of industry-specific statutes 
imposing regulation, including price regulation.  Prices have been fixed through regulation in 
airlines, trucking, and other industries originally deemed ill-suited for market-based price 
competition. Regulations also have been passed to meet goals other than competition, and 
although these regulations have price impacts, a policy decision has been made that control of 
prices can be tolerated in order to achieve other goals such as health care and safety.  At certain 
times, Congress has even placed general price controls on all industries.  The price of gasoline 
was strictly regulated during World War II, and the market was cleared through a system of 
ration coupons. 

A general consensus has emerged, however, that in most markets competition is more 
effective than any form of price control in ensuring that consumers get the full benefits of 
innovation and productive and distributive efficiencies. Numerous formerly regulated industries 
have been substantially deregulated.  Consumers are best protected when markets are kept free 
and open. These benefits to consumers depend, of course, on law enforcement agencies that can 
keep markets competitive and free from distortion and manipulation. This is the role of the 
Federal Trade Commission. 
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3. Price Gouging – State and Federal Perspectives 

There is no federal statute that prohibits price gouging.  Twenty-nine states and the 

District of Columbia, however, have laws that prohibit the excessive pricing of motor fuels and 

other commodities during periods of abnormal supply disruption (normally triggered by a 

declaration of emergency by the President, the governor, or local officials).17  These laws provide 

for civil penalties, criminal penalties, or both. Commission staff looked at the experience of the 

states in enforcing their price gouging statutes as information relevant to the enactment and 

enforcement of a possible federal statute.18 

4. Federal Price Gouging Legislation 

Consumers understandably are upset when they face dramatic price increases within very 

short periods of time, especially during a disaster.  In a period of shortage, however – 

particularly with a product, like gasoline, that can be sold in many markets around the world – 

higher prices create incentives for suppliers to send more product into the market, while also 

17 See National Conf. of State Legislatures, State Laws and Regulations: Price 
Gouging (Oct. 8, 2004), available at http://www.ncsl.org/programs/energy/lawsgouging.htm. 

18 Several states and the Canadian Competition Bureau investigated post-hurricane 
high gasoline prices and potential price gouging and concluded, largely consistent with the 
Commission’s Report, that market forces were for the most part responsible for the higher prices. 
See David R. Baker, Anti-Gouging Laws Don’t Cut Gas Prices: State Probed 50 Potential 
Cases; No Charges, SAN FRAN. CHRONICLE, May 6, 2006, at A1, available at 
http://www.sfgate.com/cgi-bin/article.cgi?file=/c/a/2006/05/10/MNGQHIOUJP1.DTL 
(California Attorney General investigates 50 of more than 1,150 complaints, finds no evidence of 
price gouging); Press Release, Attorney General Rob McKenna, McKenna Encourages 
Conservation, Reports No Evidence of Price-Fixing So Far, Apr. 26, 2006, available at 
http://www.atg.wa.gov/releases/2006/rel_No_evidence_Of_Price_Fixing_042606.html; Office of 
the Attorney General, State of Arizona, Consumer Protection Section, 2005 Gasoline Report 
Hurricane Katrina, Apr. 26, 2006 (Arizona “investigation did not uncover any illegal conduct”), 
available at http://www.azag.gov/consumer/gasoline/PublicGasReport2005.pdf; Canadian 
Competition Bureau, Competition Bureau Concludes Gasoline Pricing Examinations, Mar. 30, 
2006 (finding “no evidence of a national conspiracy to fix gasoline prices”), at 

http://www.competitionbureau.gc.ca/internet/index.cfm?itemid=2046&lg=e. 
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federal price gouging legislation, several factors should be considered in order to enact a statute 

that will be most likely to attack gouging while having the smallest adverse impact on rational 

price incentives. First, any price gouging statute should define the offense clearly.  A primary 

goal of a statute should be for businesses to know what is prohibited. An ambiguous standard 

would only confuse consumers and businesses and would make enforcement difficult and 

arbitrary. 

A price gouging bill also should account for increased costs, including anticipated costs, 

that businesses face in the marketplace. Enterprises that do not recover their costs cannot long 

remain in business, and exiting businesses would only exacerbate the supply problem. 

Furthermore, cost increases should not be limited to historic costs, because such a limitation 

could make retailers unable to purchase new product at the higher wholesale prices. 

The statute also should provide for consideration of local, national, and international 

market conditions that may be a factor in the tight supply situation.  International conditions that 

increase the price of crude oil naturally will have a downstream effect on retail gasoline prices. 

Local businesses should not be penalized for factors beyond their control. 

Finally, any price gouging statute should attempt to account for the market-clearing price. 

Holding prices too low for too long in the face of temporary supply problems risks distorting the 

price signal that ultimately will ameliorate the problem.  If supply responses and the market-

clearing price are not considered, wholesalers and retailers will run out of gasoline and 

consumers will be worse off. 
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In addition, we will continue with consumer education projects to help consumers make 

informed decisions in the energy marketplace. 

The legal and industry enforcement expertise of the Commission, bolstered by the Justice 

Department’s long history of aggressive enforcement against criminal cartels, should enable this 

investigation to determine whether any petroleum companies have engaged in conduct that would 

violate the antitrust laws to the detriment of consumers.  If any illegal activity is uncovered, it 

will be prosecuted by the appropriate agency. 

The addition of the Department of Energy to the investigating group brings an added level 

of expertise in energy markets.  The Department’s long experience in data collection across all 

energy markets will provide the information necessary to study and make recommendations 

about macroeconomic trends in energy use, imports, alternative fuels, and other issues that go far 

beyond traditional law enforcement. 

The Commission also is working with many state attorneys general to add to our 

understanding of their laws, to continue to refine our analysis of petroleum industry issues, and to 

improve our working relationships.  We will conduct a seminar on petroleum matters with state 

attorneys general and their staffs in September 2006. 

Past Commission law enforcement investigations in the petroleum industry have 

concluded that supply and demand forces are the ultimate drivers of prices to consumers.  The 

Commission, however, will continue to monitor this industry closely and investigate any 

potential illegal activity. 

Further, that does not, and should not, end the debate about appropriate government 

energy policy.  Consumers understandably are frustrated to be told that no laws are being broken 

26 




