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Walmart constant.  There was no allegation in the complaint that the parties agreed in any way 
on the pricing of the lesser-filled propane tanks.  Walmart was free to negotiate prices or any 
other price element with the parties.  Yet, there is no allegation that Walmart tried but was 
unable to re-negotiate the price of the tanks with each of the parties.  Thus, neither the majority’s 
assertion that the parties “secretly agreed not to deviate from a proposed price increase”5 nor 
their characterization of the alleged agreement as “a per se unlawful naked restraint on price 
competition”6
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on either their propane output levels10 or the prices that they would charge Walmart (or any other 
customer).  In my view, that takes the alleged agreement outside the scope of classic per se 
prohibitions of price and output restrictions, including joint conduct aimed at a single customer, 
such as bid rigging.  At this point in the development of the antitrust laws, if anything, we should 
be continuing to move categories of conduct out of the per se category – not trying to squeeze 
conduct that we rarely encounter into the otherwise shrinking per se box.11 

 
Even assuming a valid theory under Section 1, the evidence presented to the Commission 
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