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Introduction

Good morning. Thank you, Judge Ginsburg and the folks at Concurrences and the
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In addition, given my time as Director of the FTC’s Office of Policy Planning, | have
been a strong voice in support of competition advocacy. Such advocacy is necessary in many
instances to combat proposed regulatory barriers to entry supported by incumbent interests.
Thus, my long history with competition advocacy also shapes my views on these issues.

Finally, I would like to clarify that I am not here to advocate for requiring firms to assist

their competitors. The courts, in Trinko






the States accept political accountability for anticompetitive conduct they permit and control.”*

Third, in addressing the states’ concern about their licensing boards incurring antitrust liability
and damages, the Court observed that states can ensure Parker immunity is available to agencies
by adopting clear policies to displace competition, and, if those agencies are controlled by
market participants, by providing active supervision.* Finally, the Court made clear that the
critical inquiry is “whether the State’s review mechanisms provide ‘realistic assurance’ that a
nonsovereign actor’s anticompetitive conduct ‘promotes state policy, rather than merely the
party’s individual interests.””*?

The North Carolina Dental decision was a crucial victory for competition and
consumers. Under our federal system, individual states can do a lot to meddle with the free
market; that is their choice to make. However, states need to be politically accountable for
whatever market distortions they impose on consumers.*® Of course, with a nod to George
Stigler’s insights from the 1970s, the North Carolina Dental Board’s conduct can be easily
explained as rent-seeking behavior by incumbents to fend off a new source of competition.'*
Where there is a benefit concentrated in the hands of a relatively small number of incumbent

providers, in this case dentists, and the competitive harm is dispersed across all consumers of

health care services, public choice theory predicts such incumbent exploitation of state licensing

9N.C. State Bd., 135 S. Ct. at 1111. See also id. (“Parker immunity requires that the anticompetitive conduct of
nonsovereign actors, especially those authorized by the State to regulate their own profession, result from
procedures that suffice to make it the State’s own.”).

1 See id. at 1115-16.
121d. (quoting Patrick v. Burget, 486 U.S. 94, 100-101 (1988)).

3 See e.g., FTC v. Ticor Title Ins. Co., 504 U.S. 621, 636 (1992) (“Federalism serves to assign political
responsibility, not to obscure it. Neither federalism nor political responsibility is well served by a rule that essential
national policies are displaced by state regulations intended to achieve more limited ends.”).

1 See e.g., George J. Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. MGMT. Scl. 3, 5 (1971) (“We
propose the general hypothesis: every industry or occupation that has enough political power to utilize the state will
seek to control entry.”).









demonstrated far more cases where occupational licensing has reduced employment and
increased prices and wages of licensed workers than where it has improved the quality and safety
of services.”?* Overall, the drag on the economy of excessive occupational licensing is counted

in hundreds of billions of dollars annually.?®> Moreover, the increased costs of excessive












health care costs.”>* As a result, we expressed support for the repeal or narrowing of such
laws.*

These advocacies have been grounded in large part on empirical studies of the impact of
CON laws conducted by Commission economists.*® Those studies have found that, rather than
keeping health care costs down, CON laws and regulations lead to higher prices and
expenditures.®” For example, one study showed that if states substantially relaxed their CON
programs to subject fewer hospitals to review, annual hospital expenditures would decrease by
1.4 percent, or approximately $1.3 billion.®® Studies conducted by several independent
commissions appointed by state legislatures to evaluate the impact of CON laws have reached
similar conclusions.® These results, of course, are rather easily predicted by economic theory.
Like any barrier to entry, CON laws prevent or limit the entry of firms that could otherwise
provide higher-quality or lower-priced services than those offered by incumbents. In other
words, output restrictions lead to higher, not lower, costs; they also result in higher profits for

incumbent firms.
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Another fairly predictable result of CON regimes is the rent-seeking behavior pursued by
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blunt and anticompetitive tool of CON laws, however, is not the answer. Such a use of CON
laws flies in the face of any notion of free-market competition.**

Clearly, there are a host of difficult issues relating to the payment and provision of health
care in this country that go far beyond CON laws and that may not have easy answers. The
commission established to study the efficacy of the Georgia CON program in the mid-2000s, for
example, was unable to reach consensus with regard to the best policy to address the difficult

issue of cross-subsidization of indigent care.”> As the commission recognized, “When viewed in
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care.*® That is an ex post rationale identified by CON proponents that is simply inconsistent
with free-market principles. More, not less, competition is needed in the health care space.>
My recommendation, then, is for the Commission to re-engage with state legislatures on
the issue of CON laws. With the Noerr-Pennington® doctrine rightly protecting incumbents’
petitioning activity related to CON applications, there is little, if any, room for law enforcement
action in this area. We have not, however, addressed this issue in our competition advocacy
since 2008. Of course, the Commission typically issues advocacy comments only in response to
invitations from policy makers or requests for public comments. | would urge the agency to
continue that practice. Still, we ought to seek out opportunities to weigh in on the adverse
impact of CON laws on consumer welfare. The Commission has been on a bit of a winning

streak in challenging anticompetitive hospital mergers.>* 1t would be unfortunate if any more of

15



cognizable efficiency. The end result is that a firm looking to enter the market or expand its
sales is at the whims of its monopolist-competitor to succeed in such entry or expansion. The
Commission recently encountered this in its Sherman Act Section 2 action against McWane,
Inc.>®
In that case, the Commission issued a seven-count administrative complaint against

McWane in January 2012>*—prior to my arrival as a Commissioner. Ultimately, the
Commission dismissed six of the seven counts, finding liability solely on the Section 2 exclusive
dealing count.® In particular, the Commission found that McWane had used an exclusive
dealing policy to prevent its sole rival, Star Pipe Products, Ltd. (Star), from meaningfully
competing and thus maintained the monopoly that McWane enjoyed in the market for
domestically-manufactured ductile iron pipe fittings.® (Although perhaps not the sexiest of
markets the Commission has pursued of late, pipe fittings are used by municipal and regional
water authorities in crucial waterworks projects.)

The thrust of the case was that McWane, with over 90 percent market share, had imposed
a policy on distributors that required them to purchase all of their domestic fittings from
McWane; otherwise, they would lose their rebates and be cut off altogether.>” There were two

exceptions to this so-called Full Support Program permitting the purchase of competing domestic

fittings: where McWane products were not readily available, and where the customer bought

>3 See In re McWane, Inc., Dkt. No. 9351, Opinion of the Commission (Feb. 6, 2014) [hereinafter McWane
Commission Opinion], available at
https://www.ftc.gov/system/files/documents/cases/140206mcwaneopinion_0.pdf.

% See In re McWane, Inc., Dkt. No. 9351, Administrative Complaint (Jan. 4, 2012), available at
https://www.ftc.gov/sites/default/files/documents/cases/2012/01/120104ccwanestaradmincmpt.pdf (alleging
conspiracy, information exchange, invitation to collude, restraint of trade based on distribution agreement,
conspiracy to monopolize, monopolization, and attempted monopolization).

%% See McWane Commission Opinion, supra note 53, at 2 & n.1.
% See id. at 20.
> See id. at 9, 16.
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domestic fittings and accessories along with another manufacturer’s ductile iron pipe.>® The
Commission found that, to the extent that Star was able to gain sales, it did so primarily under
these limited exceptions, and those sales were insufficient to have a competitive impact.*

In finding liability on the exclusive dealing count, the Commission determined that
McWane had monopoly power in the domestic fittings market,* that the Full Support Program
constituted an exclusive dealing arrangement that substantially foreclosed its rivals’ access to the

most efficient sales channel, %!

and that this resulted in harm to competition and consumers in the
domestic fittings market.®? As the Commission opinion concluded, “[T]he evidence that
McWane’s exclusive dealing policy significantly impaired the access of McWane’s only rival,
Star, to the main channel of distribution, thereby increasing its costs and keeping it below the
critical level necessary to pose a real competitive threat, is plainly sufficient to meet the standard
of harm to competition set forth in the prevailing case law.”®®

At the same time, the Commission rejected the two efficiency justifications proffered by

McWane. First, McWane argued that it engaged in exclusive dealing to generate sufficient sales

to operate its last domestic foundry. The Commission did not view this to be “a cognizable

¥ Seeid. at 9.

* See id. at 28-29.
% See id. at 16-18.
®! See id. at 20-25.
%2 See id. at 25-29.

% See id. at 26. Commissioner Wright dissented from the Commission’s opinion in McWane. See In re McWane,
Inc., Dkt. No. 9351, Dissenting Statement of Commissioner Joshua D. Wright (Feb. 6, 2014), available at
https://www.ftc.gov/system/files/documents/public_statements/202211/140206mcwanestatement.pdf. The scope of
the disagreement between the majority and the dissent was largely limited to the narrow, but obviously crucial issue
of whether harm to competition from McWane’s exclusive dealing had been demonstrated. See, e.g., id. at 7 n.14
(assuming monopoly power); id. at 27-28 & n.38 (agreeing that Full Support Program amounted to exclusive
dealing); id. at 33 n.40 (agreeing that “distributors are a key distribution channel™); id. at 4 (hoting the “ample record
evidence demonstrating that the Full Support Program harmed McWane’s rival Star”). See also Leon B. Greenfield,
Afterword: Lorain Journal and the Antitrust Legacy of Robert Bork, 79 ANTITRUST L.J. 1047, 1062 (2014) (“The
division among the FTC commissioners in the recent McWane matter illustrates the narrowed scope of today’s
debates surrounding unilateral exclusion enforcement.”).
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procompetitive justification for antitrust purposes.”® More specifically, McWane’s increased
sales volume did not result from actions, such as a price reduction, that typically promote
consumer welfare by increasing overall market output or lowering prices; rather, the increased
sales would have come from anticompetitive reductions in Star’s output.

The second justification offered by McWane was that the Full Support Program

prevented customers from cherry
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In short, the economic literature clearly supports the proposition that exclusive dealing is
likely to be procompetitive.”” Exclusive dealing thus should not be a significant focus of the
Commission’s competition enforcement program. Nonetheless, there are some situations—
particularly in monopolized markets—in which exclusive dealing can be anticompetitive and
serve to maintain a firm’s monopoly power.”® Where the Commission is able to identify
substantial harm to competition that is not outweighed by cognizable efficiencies, we ought to
pursue such conduct.

Finally, I would like to return to the cross-subsidization point. Whether one refers to it as
cream-skimming or cherry-picking, this rationale is unconvincing to me as a justification for
either certificate-of-need laws or exclusive dealing by a monopolist. While cream-skimming
may be a legitimate concern in very limited circumstances, such as a rate-regulated market with
high fixed costs,”* I have not seen any evidence that would justify either a CON regime or
exclusive dealing by a monopolist as a procompetitive response to cream-skimming by
competitors. At a more general level, it is antithetical to free-market principles to cordon off
significant portions of the market from would-be competitors that may provide lower-priced,
higher-quality, and more innovative products and services. Rather, we should be doing
everything we can to oppose such market restrictions and to facilitate entry by new and

innovative competitors.

"2 See, e.g., Alden F. Abbott & Joshua D. Wright, Antitrust Analysis of Tying Arrangements and Exclusive Dealing,
in ANTITRUST LAW AND ECONoOMICS 183, 200-01 (Keith N. Hylton ed., 2d ed. 2010) (“[T]he potential efficiencies
associated with both tying and exclusive dealing . . . lead most commentators to believe that they are generally
procompetitive and should be analyzed under some form of rule of reason analysis.”); James C. Cooper et al.,
Vertical Antitrust Policy as a Problem of Inference, 23 INT’L J. INDUS. ORG. 639, 658 (2005) (“Most studies find
evidence that vertical restraints/vertical integration are procompetitive[.]”).

" See
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We see this issue in the transportation area, where innovators like Uber, Lyft, Sidecar,
and others are disrupting an age-old way of doing business and in the process providing
consumers with expanded options, greater convenience, and often lower prices. In short, they
are injecting much-needed competition into the market. For that reason, FTC staff has filed
several advocacy comments to local authorities recommending that any restrictions on
competition from these new transportation providers be no broader than necessary to address
legitimate subjects of regulation, such as safety and consumer protection, and narrowly crafted to
minimize any potential anticompetitive impact.” Implicit in our advocacies is a rejection of the
cream-skimming argument made by some taxi competitors’ and regulators’” in justifying
opposition to Uber and others seeking to enter transportation markets throughout the country.
These new firms ought to be treated the same as incumbents, in terms of applying existing
regulations; however, they should not be locked out of the market because they are skimming

cream or picking cherries. What they are really doing is competing.

" See, e.g., Federal Trade Commission Staff Letter to Alderman Brendan Reilly, Chicago City Council regarding
Proposed Ordinance 02014-1367 (Apr. 15, 2014), available at https://www.ftc.gov/policy/policy-actions/advocacy-
filings/2014/04/ftc-staff-comment-honorable-brendan-reilly-concerning; Federal Trade Commission Staff Letter to
Jacques P. Lerner, General Counsel, District of Columbia Taxicab Commission regarding Second Proposed
Rulemakings regarding Chapters 12, 14, and 16 of Title 31 (June 7, 2013), available at
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2013/06/ftc-staff-comments-district-columbia-taxicab;
Federal Trade Commission Staff Letter to Colorado Public Utilities Commission regarding Docket No. 13R-0009TR
(Mar. 6, 2013), available at https://www.ftc.gov/policy/policy-actions/advocacy-filings/2013/03/ftc-staff-comment-
colorado-public-utilities.

"6 See, e.g., Andrew Zaleski, Welcome to the Uber Wars, POLITICO MAGAZINE (Sept. 2, 2014),
http://www.politico.com/magazine/story/2014/09/welcome-to-the-uber-wars-110498.html#.VWcQHrHD83E
(“*Skimming the cream’ is the way [a taxi company executive] describes what Uber does to taxi competitors.”).

"7 See, e.g., Community-wide Taxi Service Endangered by “Ridesharing,” WHO’s DRIVING You? (June 30, 2014),
available at http://www.whosdrivingyou.org/uploads/2/5/1/4/25145532/community-wide-access-fact-sheet.pdf
(““Uber, Lyft and Sidecar simply do not serve all areas of a community at all hours of the day. By stealing more
lucrative fares, they will ultimately leave transportation deserts in underprivileged neighborhoods where people rely
on taxicabs for daily errands.”—Raobert Werth, President of the Taxicab, Limousine & Paratransit Association.”)
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http://www.whosdrivingyou.org/uploads/2/5/1/4/25145532/community-wide-access-fact-sheet.pdf

V. Conclusion
Thank you for your attention this morning. | hope my remarks have shed some light on

the problems that these “Brother, May 1?” approaches create for free-market competition and

22



	Brother, May I?: The Challenge of Competitor Control over Market Entry
	Maureen K. Ohlhausen0F
	II. North Carolina Dental and State Licensing Boards
	III. Phoebe Putney and Certificate-of-Need Laws
	IV. McWane and Exclusionary Conduct by Monopolists
	V. Conclusion
	Thank you for your attention this morning.  I hope my remarks have shed some light on the problems that these “Brother, May I?” approaches create for free-market competition and how targeted antitrust enforcement and advocacy, supported by sound econo...
	I would be happy to entertain any questions you may have.

