
, . 

.· 

. FEDERAL TRADE COMMISSION 
WASHINGTON. 0. C. 20S80 

Honorable Warren G. Magnuson 
President Pro Tempore 
United States Senate 
127 Russell Senate Off ice Building 
Washington, D.C. 20510 

Honorable Thomas P. O'Neill, Jr. 
Speaker of the House of Representatives 
2231 Rayburn House Off ice Building 
Washington, D.C. 20515 

SUBJECT: �~�i�r�d� Annuel ..Bepotl> to Congress pursuant 
to Section 201 of the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976. 

Gentlemen: 

Section 201 of the Hart-Scott-Rodino Antitrust Improvements 
Act of 1976, Pub. L. 94-435, amended the Clayton Act by adding a 
new Section 7A, 15 u.s.c. S lBa (hereinafter referred to as •the 
ActM). Subsection (j) of A c t  provides as follows: 

Beginning not later than January l, 1978, the 
Federal Trade Commission, with the concurrence 
of 

the 

Assistant Attorney General, shall 
annually report to the 

Congress on the 
operation of this section. Such report shall 
include an assessment of the effects of this 
section, of the effects, purpose, and need for 
any rules promulgated pursuant thereto, and 
any recommendations for revisions of this 
section. 

This is �t�h�~� third annual report to the Congress mandated by 
subsection .(j) of the Act. 

In general, the Act 

creates 

a 
mechanism 

under which persons 
with sales and assets greater than a specified amount who intend 
to make a stock or assets acquisition of a specified size or 
larger must report their 

intentions 

to the Antitrust Division of 
the Department of Justice and to the Federal Trade Commission. 
Thereafter the parties must wait a prescribed period of time, 
usually 30 days, before consummating the transaction. 

The waiting 

period 

is designed to 
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to issue requests for additional information or documentary 
material. Such a request in most cases 





If, however, the reported transaction is �t�h�o�~�g�h�t� to present 
significant antitrust problems, the investigating agency may seek 
a preliminary injunction in Federal district court to stay the 
consummation of the transaction pendente lite. If the matter is 
thought inappropriate for a preliminary in;unction proceeding, 
the agency may decide to challenge the transaction without 
seeking an injunction. The Antitrust Division of the Justice 
Department challenges an acquisition by filing a complaint in 
Federal district court1 the Commission coullenges 

of 
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Commission in the District Court for the District of Columbia. 
The distrAct court issued a temporary restraining order on July 
28, 1979. After further hearings, however, the court.issued an 
order permitting the acquisition but requiring that Exxon hold a 
portion of the Reliance assets separate 9or the duration of the 
Commission's administrative proceedings. Finally the Commission 
sought a preliminary injunction to prev15t the acquisition of 
Barnischfeger Corp. by Mannesmann A.G. Befo're the district 
court could rule on that motion, Mannesmann withdrew its offer to 
purchase Harnischfeger. Mannesmann publicly announced that it 
had �c�a�n�c�e�l�i�~� its proposed acquisition because of the Com.mission's 
challenge. 

The Antitrust Division has so �f�~�r� sought preliminary 
injunctions six times �d�u�r�i�i�~� 1979. In United States v. 
Tracinda Investment Corp., the Division sought to enjoin an 
acquisition of the stock of Columbia Pictures Industries, Inc. by 
Tracinda, which, along with its controlling shareholder, already 
held 48% of the stock of Metro-Goldwyn-Mayer, Inc. The 

8 FTC v. Exxon Corp., 5 Trade Reg. Rep. (CCH) ' 62,763 (D. D. C. , 
July 28, 1979). 

9 FTC v. Exxon Corp. , 5 Trade Reg. Rep. (CCH) ' 62,972 (D.D.C., 
October 26, 1979). 

FTC v. Harnischfeger �C�o�q�~�.� , Civ. No. 79-2601 (D.O.C., f ilec 
September 28, 1979). 

10 

ll Wall Street Journal, November 5, 1979, at 2, col. 3. 

12 The second annual report to Congress listed two cases in 
which the Division had sought preliminary relief during 
1978. After that report was completed, Occidental Petroleum 
Corp. announced that it was withdrawing its cash tender offer 
for the shares of Mead Corp., and the court therefore did 
not rule on the motion for a preliminary injunction. United 
States·v. Occidental Petroleum Corp., Civ. No. C3-78-22S 
(S.O. Ohio, filed October 11, 1978). The District Court for 
the Northern District of New York denied the Division's 
motioh to enjoin the takeover of Carrier Corp. by United 
Technologies, Inc., United States v. United Technologies, 
Inc., 1978-2 Trade Cases (CCH) '62,393 (N.O.N.Y., December 6, 
1978), aff'd, v .  
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Antitrust Oivision filed a complaint challeni.;ng 'the merger of 
Cross Company with Jearney and Trecker Corp. The Commission 
filed a complaint challenging the acquisition by BASF A.G. of the 
Pigments Division �~�Q� Chemetron Corp., a subsidiary of Allegheny 
Ludlum Industries. . 

A number of additional acquisitions investigated by the 
Commission under the premerger notification program resulted in 
agreements under which complaints challenging the transactions 
were issued simultaneously with divestiture orders, under the 
Commission's consent docket. This procedure was followed with 
respect to the acquisition by Crane Co. of Medusa Corp. (DeCk108. 470.84 598.57 Tm
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reasons for abandoning a reportable merger. Obviously, one 
cannot conclude that the likelihood of an antitrust challenge was 
the basis for every decision to cancel: on the other hand, one 
cannot totally discount this phenomenon and the implications it 
raises concerning the program's effect on merger law enforcement. 

It is also possible that the inception of the premerger 
notification program itself has deterred companies from entering 
into merger agreements which might violate the antitrust laws 
because of the parties' awareness that their transactions will be 
subjected to more careful scrutiny than in the past. There is, 
of course, no way of measuring this impact, 
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Further information concerning this rule �r�e�~�i�s�i�o�n� is 
attached to this annual report, including the Federal Register 
notices announcing the proposed change and the final rule, copies 
of the nine comments received in response to the proposal; and a 
copy of the press release issued by the Commission after the 
revision had been issued (Exhibits •A" through •L•). 

Litigation 

The Commission and the Antitrust Division were named as 
defendants in a suit related to the premerger �~�o�t�i�f�i�c�a�t�i�o�n� 
program and filed in the Federal District Court in Delaware by 
Borg-Warner Corporation on June 21, 1979. Borg-Warner had 
submitted a Notification and Report Form and later responded to a 
second request issued by Commission staff in connection with a 
proposed merger with the Firestone Tire ' Rubber w72 530.16 Tm
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primary means by which evidence is gathered to support the 
agency's case in Federal district court. Moreover, because the 
agencies must prepare their second requests within a very ahort 
time -- ·relying solely on information contained in the initial 
notifications, information which is publicly available, and 
information previously.in their possession -- second requests are 
sometimes inadvertently broader than would be necessary if more 
information had been available at the time they were prepared. 

The agencies have attempted to mitigate these problems by 
adopting an approach toward second request recipients that is 
both practical and flexible. The staffs of both agencies have 
been highly receptive to negotiations with recipients, both as to 
the content of the request and as to the manner of compliance. 
It seems particularly significant that neither agency has sought 
a court order under S 7A(g) (2) of the Act, which authorizes each 
agency to seek from a Federal district court an order requiring 
compliance, a further extension of the waiting period, or other 
equitable relief. The fact that S 7A(g) (2) actions have not 
proved necessary suggests that the agencies have so far 
successfully found a reasonable balance between the use of the 
Act's investigative tools and reasonable and responsible 
accommodation of the interests of the parties to those 
transactions. 

Another impact on the parties to a reportable transaction 
results from the ext2gsion of the waiting period when second 
requests are issued. Extension of the waiting period may or 
may not create inconvenience or hardship to the parties, 
depending upon whether consummation of the transaction is 
delayed, and if so, the consequences resulting from that delay. 
The purpose of the delay is to permit the enforcement agencies to 
conduct a more thorough investigation and to decide whether to 
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request early termination, which would normally·be granted if a 
good business reason is provided to 




