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where retailer offered "free" eye exami
nations. 

5. Trade Regulation e=,794 
Federal Trade Commission com

plaint against retailer of eyeglasses 
charging false representation· of easy 
credit fairly apprised retafier of charge 
that its easy credit representations 
might be found misleading on basis of 
its rigorous collection policy. 

6. Trade Regulation e=>812 
Federal Trade Commission, having 

found that retailer of eyeglasses made 
false representations of easy credit, had 
power to order retailer to disclose, both 
orally and in writing, factors relating to 
credit charges in its installment con~ 
tracts, as against retailer's contention 
that enactment of Truth in Lending Act 
disclosed that -Commission had thereto
fore lacked power to order affirmative 
disclosures of credit information and set 
the bounds of an affirmative disclosure 
order. Truth in Lending Act, § 101 et 
seq., 15 u.s.c..A. § 1601 et seq. 

7. Trade Regulation e=s12 
Power of Federal Trade Commis

sion to order affirmative disclosure of 
credit information permits 
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claims that this evidence does not sup
port the finding. We disagree. 

It seems plain to us that the Commis
sion drew a permissible inference of 
"switch" from the evidence of bait ad
vertising and minimal sales of the ad
vertised product.7 At best only nine 
sales-64/100 of one percent of NYJC's 
eyeglass sales-were made at $7.50. 
The record leaves unexplained why 
NYJC's customers, presumably anxious 
to purchase at as low a price as possible, . 
would so consistently a  
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that his unccntradicted testimony was a 
sufficient basis for the, Commission's 
findings.13 I ,· 

I I 
[4] The Commission determined the 

generally prevailing prices of• eyeglasses 
on the basis of Dr. Ephraim's testi
mony of the usual price :charged by 
most optometrists in the, trade area.H 

NYJC first claims that the :Commission 
erroneously ignored the expert's state
ments that some sellers might charge 
higher prices. We disagree, because Dr. 
Ephraim referred only to:some •extreme
ly high prices that a relatively few sell
ers might charge. Thus the1 record as a 
whole supports the Commission's finding 
of generally prevailing eyeglass prices, 
i.e., the prices to which NYJC's must be 
compared in considering the charge that 
its representations of dis~ount prices 
were false.15 NYJC's second claim con
cerns the Commission's refusal to in
clude in the prevailing price the amount 
which the consumer would have had to 
pay · for an eye examitiation. Since 
NYJC offered "free11 eye1 examinations, 
it could be argued that no adjustment 
for examinations was required. But the 
Commission did make allowance for 

13. The Hearing Examiner, for no apparent 
reason, failed to make findings on this 
charge. With respect to the issue of 
unconscionably high prices, .see section 
I(D) (2), infra, ho,vever, he found, after 
adjusting the prevailing price as ~'YJC 
urged, that the store'!i! eyeglass prices "are 
well within normally encountered limits." 
This is no support for the view that 
NYJC sold at discount prices. 

14. Dr. Ephraim based his · testimony on 
the prices that members of the Optometric 
Society would charge. This group includ
ed some 52 percent of the practicing op
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the basis of its collection policy.27 Al
though the complaint is qardly a model 
of clarity, we think that afair reading 
provides sufficient notice,28 It is clear 
that the main charge is misrepresenta
tion by use of the term ."easy credit," 
not, as NYJC has urged throughout the 
course of proce~dings, ~nconscionably 
high prices per .se. High prices were 
but one of the two independent grounds 
said to make the. representation decep
tive. The other was NYJC's collection 
policies. Moreover, NYJC has claimed 
no prejudice from the alleged vagueness 
of the complaint.29 . It has pointed to no 
evidence it might have introduced if it 
had been given clearer .. notice of the 
charge. And by the time of the hearing 
it must have known that its collection 
policies were under attack, for it agreed 
to a stipulation about the number of 
garnishments it, and other stores, filed 
each year. 

2. Greatly Excessive Prices-The 
other ground for the pommission's ulti
mate conclusion that NYJC's representa
tions of "easy credit" were misleading 

27. See 5 U.S.C. § 554(b) (1964) ; cf. 
Rodale Press Inc. v. FTC, 182 U.S.App. 
D.C. 317, 407 F.2d 1252 (1968). 

28. See the portions of the complaint quoted 
at the beginning of section I (D). Of. 
Federated Nat'l Wholesalers Serv. v. 
FTC, 398 F.2d 253, 258 (2d Cir. 1968); 
Armand Co. v. FTC, 84 F.2d 973, 974-
975 (2d Cir.), cert. denied, 299 U.S. 597, 
57 S.Ct. 189, 81 L.Ed. 440 (1936). 

29. See J. B. Williams Co. v. FTC, 381 
F.2d 884, 888 (6th Cir. 1967). 

30. The Commission apparently developed· 
two theories to explain why high prices 
made a representation of "easy credit" 
misleading. One theory seems to be that 
"easy credit" represented to the customer 
that NYJC's cash price for its merchan
dise was "not substantially . higher than 
prices generally prevailing in the trade 
area for the product." · Commi~sion Opin
ion at 33. Evidence of NYJC's high 
prices, then, was said to show the falsity 
of NYJC's representation. The other 
theory is that while "easy credit" rep
resented that "the charge imposed for 
credit will be reasonable," NYJC hid a 
credit charge in its high prices so that 
"in fact the credit might be costing [the 
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was its finding that NYJC charged 
"greatly excessive prices." 30 We need 
not decide whether this finding is ade
quately supported, however, for, even if 
it is not, we have no "substantial doubt 
[that] the administrative agency would 
have made the same ultimate finding [i. 
e., that NYJC's representations of "easy 
credit" were misleading] with the erro
neous findings or inferences out of the 
picture." 31 In this case it is clear from 
the structure of the Commission's 
opinion 32 and the reasons it gave in sup
port of its order 33 that NYJC's represen
tations of "easy credit" were considered 
misleading on two separate grounds, to 
wit, the, store's rigorous collection prac
tices and its greatly excessive prices. 

. II. The Order 

NYJC attacks only two parts of the 
Commission's order-one paragraph 
which orders it to disclose certain credit 
information, and one paragraph which 
forbids it to advertise discount prices 
without having taken a survey of com
parative prices.34 

customer] dearly." Id. at 32; cf. FTC 
Economic Report, supra note 1, at 18-20. 
These theories were mixed together in 
such a way that it is not clear which one 
is the basis of the Commission's condusion 
that NYJC's high prices made its rep
resentations of "easy credit" misleading. 

31. NLRB v. R!!ed & Price J\Ifg. Co., 205 
F.2d 131, 139 (1st Cir.), cert. denied, 346 
U.S. 887, 74 S.Ct. 139, 98 L.Ed. 391 
(1953) ; cf. Massachusetts Trustees of 
Eastern Gas and Fuel Associates v. Unit
ed States. 377 U.S. 235, 84 S.Ct. 1236, 
12 L.Ed.2d 268 (1964). See generally 
Braniff Airways, Inc. v. CAB, 126 U.S. 
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Commission exceeds 


