
554 738 FEDERAL REPORTER, 2d SERIES 

tion allowed the jury to find copying with
out also finding substantial similarity be
tween Aldon's and Spiegel's statuettes. 
However, we do not think this is so. The 
judge had just said that "overwhelming" 
similarity where "the similar elements are 
of such an unusual or distinct nature that it 
is unlikely that someone else would have 
dreamed them up on his own or arrived at 
them in any way other than by copying" 
permitted an inference of copying "without 
very convincing proof" of access. The next 
sentence, here challenged by Spiegel, sim
ply advised the jury that such an "over
whelming" degree of similarity was not 
required where proof of access was 
present. See 3 Nimmer on Copyright, su
pra, § 13.03[D] at 13-39. In any event, 
even if the sentence is interpreted to com
municate the meaning attributed by Spie
gel, the error was harmless, in view of the 
statement of Spiegel's counsel to the jury 
that "I won't tell you that [Aldon's and 
Spiegel's] products aren't virtually the 
same." Moreover, a reading of the entire 
eight-page charge on copying leaves no 
doubt that the judge properly charged the 
jury on similarity. 

[4] The judgment of the district court is 
affirmed. The parties' respective requests 
for award of attorneys' fees are denied.5 

elements than the plaintiffs work, a strong case 
of copying would be made by reason of those 
similarities, even without very convincing proof 
of the defendant's access to the plaintiffs work. 

On the other hand, the more convincing the 
proof of access by the copier, the assumed copier 
/of} the plaintiff's work, the less impressive the 
similarities have to be to support a conclusion of 
copying. You should consider these and all 
other logically relevant circumstances in decid
ing whether you find that the defendant copied 
the plaintiffs work. [Emphasis added.] 
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Drug manufacturer sought review of 
an order of the Federal Trade Commission 
made in respect to advertising by the plain
tiff of its well-known analgesics. The 
Court of Appeals, Oakes, Circuit Judge, 
held that: (1) portion of order of the Com
mission was premised upon Commission's 
factual determination, which was supported 
by substantial evidence, that only two well
controlled clinical studies could establish 
plaintiff drug manufacturer's superior 
freedom-from-side-effects claim for its an
algesic; (2) generally, Food and Drug Ad
ministration is concerned only with evaluat
ing absolute safety and efficacy, and not 
with questions of comparative safety and 
efficacy that arise in over-the-counter drug 
advertising, but with simply providing low 
threshold for withdrawal of drug on safety 
grounds, and thus FDA requirements and 
regulations did not govern resolution of 
issue as to whether order of ITC was 
supported by substantial evidence or was 
overly broad; and (3) the ITC order was 
not overly broad, vague, or unreasonable. 

Petition denied, and order enforced. 

5. Aldon challenges the granting of the $20,000 
remittitur and requests that the full jury verdict 
be restored. Aldon accepted the remittitur, and 
under established law in this circuit could not 
raise the issue even if it had cross-appealed, 
which it has not. Akermanis v. Sea-Land Ser
vice, Inc., 688 F.2d 898, 903 (2d Cir.1982), cert. 
denied, - U.S. -, 103 S.Ct. 2087, 77 L.Ed.2d 
298 (1983) and - U.S.-, 104 S.Ct. 700, 79 
L.Ed.2d 165 (1984). 
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sumers expect all supportable product 
claims to possess reasonable basis to sup
port the claims. Federal Trade Commis
sion Act,§§ 5, 12, as amended, 15 U.S.C.A. 
§§ 45, 52; U.S.C.A. Const.Amend. 1; Fed
eral Food, Drug, and Cosmetic Act, 
§ 505(d), as amended, 21 U.S.C.A. § 355(d). 

9. Drugs and Narcotics ,s:.,5 

Federal Trade Commission order pur
porting to remedy wrongs which Commis
sion has found not to have been committed 
should be set aside, but portion of its order 
applying to "unusual or special ingredient 
representations" for all of plaintiff's over
the-counter drugs was reasonably related 
to violation made by misrepresenting that 
plaintiff's analgesics did not contain aspi
rin. Federal Trade Commission Act, § 5, 
12, as amended, 15 U.S.C.A. §§ 45, 52; 
Federal Food, Drug, and Cosmetic Act, 
§ 505(d), (e)(l), 505(d), related b.6.14 497.52 Tmt36Tj
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ents are commonly used in other OTC drug 
products intended for the same use or uses 
as the product advertised. These "special 
ingredient" claims were also found to have 
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And we also note that the FDA has insti
tuted an 
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admitting violations charged which may be 
introduced into evidence in any subsequent 
proceeding.6 Bristol's repeated use of 
false and misleading advertising amply 
justifies the scope of Part II of the FTC's 
remedial order. 

[71 E. The First Amendment Argu
ment. Bristol argues that Part II violates 
the First Amendment in the light of the 
protection due commercial speech. See 
Virginia State Board of Pharmacy v. Vir
ginia Citizens Consumer Council, Inc., 
425 U.S. 748, 96 S.Ct. 1817, 48 L.Ed.2d 346 
(1976). See also In re RMJ, 455 U.S. 191, 
207, 102 S.Ct. 929, 939, 71 L.Ed.2d 64 F i r s t  
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in" to extend the product coverage to other 
Bristol OTC drugs. 

Bristol argues under Sears, Roebuck, 
676 F.2d at 392, that the extent of the 
alleged violations, the transferability of the 
violations to other contexts, its limited past 
history of deceptive advertising, and other 
considerations, including 
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trast the analgesic ingredient of a siderations and of actually recording the 
product which contains aspirin with the deed were not within activities Congress 
analgesic ingredient of another prod- meant to proscribe. 
uct if that product 




