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l. Policy Statement on Education Technology and the Children’s Online Privacy
Protection Act
Thank you, Chair Khan.

Today the Commission issues a Policy Statement on Education Technology and the
Children’s Online Privacy Protection Act (“COPPA Policy Statement” or “Statement”).! Many
thanks to the staff who worked on this Policy Statement:

« Division of Privacy and ldentity Protection (BCP) — James Trilling, Peder Magee, Mark
Eichorn, Kristin Cohen

e Division of Consumer and Business Education (BCP) — Lesley Fair, June Chang, Jennifer
Leach

e BCP Director’s Office — lan Barlow
e Office of General Counsel — Richard Gold, Josephine Liu

And thanks to the commenters, who raised many important issues about COPPA,
franchising, and the state of the FTC. I share Ms. Harrington’s concerns and hope that leadership
takes those concerns to heart.

During my tenure as a Commissioner, | have been an ardent advocate for federal privacy
legislation and stronger privacy protections.? Within the consumer privacy context, protecting
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children’s privacy has been a keen area of focus for me.2 The pandemic only served to deepen
my concerns, as our society moved so many of its interactions online. COVID-19 and other
events in 2020 laid bare many privacy and civil liberties issues, including those concerning
educational technology (“ed tech”).# Yes, ed tech facilitated continued learning as children were
forced out of brick-and-mortar classrooms and into virtual ones. And for that, I am grateful. But
ed tech has also enjoyed an ever-growing window into our children’s actions, their capabilities,
and their personalities.® Without appropriate guardrails, those insights can be misused.

The Commission enforces the Children’s Online Privacy Protection Act,® which Congress
passed in 1998; that Act empowered the FTC to engage in rulemaking in this area. The FTC has
worked diligently to maintain the relevance of COPPA in the face of evolving technologies and
emerging issues. Our seasoned staff have created and maintained extensive business guidance



In July 2019, we announced a rulemaking process to update the COPPA Rule with respect to
three topics, including ed tech.® And in October 2019, we hosted a public workshop to explore
several topics related to children’s privacy, including the impact of new technologies and
business models, the evolving nature of privacy harms, and the changes in the way parents and
children use websites and online services.® Ed tech received significant attention during that
workshop; | was able to attend some portions of that workshop and found it quite informative.
For all who are interested in this topic, | commend to you the workshop proceedings and related
materials, available on the FTC website.°

Today, we propose to issue a Commission policy statement that encapsulates the guidance on
ed tech that staff have already made public. Make no mistake — I am thankful that Commission
staff over the years have worked to educate both businesses and parents about obligations and
rights under COPPA. And | am pleased that we launched a rulemaking process to update the
COPPA Rule itself. But this is the fourth time the Commission, under Chair Khan, has chosen to
make policy announcements addressing issues under consideration in an ongoing rulemaking.!
For each prior recommendation, | voted no.

The FTC website explains that “we issue policy statements that explain how the agency
applies competition and consumer protection laws in a range of areas. Our goal is to promote
transparency and encourage companies and people to comply with the laws we enforce.”*? |
strongly support these goals. But Commission policy statements, unlike Commission rules, are
not independently enforceable. In any action based on the principles asserted in a policy
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statement, the Commission still must prove that the conduct violates the FTC Act or the
Commission rules covered by the statement.®

| believe it is appropriate to issue policy statements in areas where the application of the law
may be unclear and the market might benefit from additional transparency.'* But I do not believe
it is appropriate to issue a policy statement during the pendency of an ongoing rulemaking
seeking public comment on the precise issues discussed in the statement.®> The Commission
committed this due process foul with its policy announcements on data breaches for health apps,
negative option marketing, and pre-merger notification filings. In each of those instances, we
short-circuited the democratic process and undermined the value of public input.

Today, however, | am reluctantly voting yes on this policy statement. Why? The guidance in
this statement neither expands the universe of entities covered by the COPPA Rule nor the
circumstances under which the Commission will initiate enforcement.® It essentially converts
existing staff guidance into a Commission Policy Statement. If bestowing the imprimatur of the
Commission on this already existing guidance causes some players in this industry to review
their policies and take steps to better protect children’s privacy, that would be a welcome
result.’



In my view, however, issuing policy statements gives the illusion of taking action,
particularly where those policy statements break no new ground. Rather than moving on quickly
after the flurry of press coverage that will discuss the Commission’s “new” policies on ed tech
and children’s privacy, | hope we turn to the important task of completing the COPPA Rule
review. We should continue our dialogue with relevant stakeholders, finalize our thorough and
objective assessment of the public comments we have received, and — if appropriate — make
modifications to the scope of the Rule. And | have no doubt that our experienced and hard-
working staff would be happy to do this work. | encourage Chair Khan and the leadership of the
Bureau of Consumer Protection to prioritize our work on this Rule, and to devote the necessary

resources to completing it swiftly.

I commend the staff for their work on this Rule and look forward to their recommendations
on next steps. And | look forward to working with our newest colleague, Commissioner Bedoya,
to expand privacy protections for all consumers, but especially for children. The depth and
breadth of his expertise on privacy issues will add great value to the Commission’s work in this
area. | anticipate that it will be rewarding both to learn from him and to collaborate with him in
advancing our mission. Welcome to the Commission, Commissioner Bedoya!

1. Request for Public Comment on Amendments to the Guides Concerning the Use
of Endorsements and Testimonials in Advertising

Thank you, Chair Khan, for giving staff the opportunity to present their excellent work on the
proposed Federal Register Notice seeking comment on revisions to the Endorsement Guides.
Many thanks to Amber Lee from the Division of Advertising Practices in the Bureau of
Consumer Protection (BCP) for the informative presentation this afternoon. Thanks also to the
broader array of staff who worked on the proposed Notice:

« Division of Advertising Practices (BCP) — Amber Lee, Michael Ostheimer, Michael
Atleson, Richard Cleland, Serena Viswanathan

e BCP Director’s Office — Patty Hsue, Joannie Wei

e Division of Consumer and Business Education (BCP) — Rosario Mendez, June Chang

e Bureau of Economics — Shiva Koohi

e Office of General Counsel — Marie Choi, Josephine Liu

The Endorsement Guides,8 at their core, reflect basic truth-in-advertising principles —
endorsements must be truthful and not misleading. An endorsement must reflect the honest
opinion of the endorser and cannot be used to make a claim that the product’s marketer could not
itself legally make. Testimonials and endorsements are a staple in modern advertising.
Commission guidance explaining the circumstances under which we would view an endorsement
as deceptive makes transparent our enforcement intentions, thereby facilitating compliance. | can
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attest from my years in private practice that



