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The undisputed facts in this action present a-detumented account of a classic bait and
switch scheme—aided by rigged internet searches, deceptive sales scripts, and predatory practices.
Though consumers believed they were purchasing comprehensitie insarance coverage,

Defendants sold them practically worthless limited indemnity or discount plans. Defendants
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often referred to a “ObamacareXCA-qualified plans (1) must provide ten essential health

benefitg; (2) must guarantee coverage for preexisting conditions; (3) must have anpmakef-
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https://premiuimhealthquotes.com
https://trumpcarequotes.com
https://americanhealthinsure.com
https://healthinsurance2018deadline.com
https://myobamacareapplication.com
https://obamacarehealthquotes.org
www.usamedsupp.org
https://healthinsurancedeadline.com
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Many of these thirgearty websites promised “Official rates”, featured the logos of Horizon Blue

Cross, Anthem Blue Cross, Aetrend others, and purported to provide educational materials
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afford healthcare coveragPuring this point in the call, telemarketers were to warn consumers
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the productsvhich werequickly read aloud by one of Defendants’ employéesY 14(b). The
electronic verifications displayed pages of densely worded, barely legiblpriimialisclosures.

Id. § 14(c).Defendants’ telemarketers urged consumers to quickly click through the disclosures
and affix an electronic signature. I1d.

Defendants also used a “verification rebuttal” script that instructed employees to provide
different and conflicting answers to consumers’ common questions depending on whether the
verification was recorded aot. Id. T 14(d). One “on recording” rebuttal stated that Defendants’
products “are not [h]ealth [i]insuranteand the corresponding “off recording” rebuttal stated
“[t]his is health insurance.ld. Another “on recording” rebuttal about ACA qualification and the
tax penalty statka consumer issusceptible” to the tax penalty, while the “off recording” rebuttal
is multiple convoluted sentences and does nt ttat consumers will be subject to the tax penalty
with Defendants’ plans. Id.

6. Use of Scripts

The record reflects that Defendants’ telemarketerstinely followed the scripts
Defendants’ recorded sales calls nearly all contain the misrepresentations detailettiafjche.
A statistical analysis of 13,816 of Defendants’ own recordings confirms that in more than 90% of
Defendants’ sales calls, telemarketers misrepresented the availability of specific benefits such as
coverage for surgical treatment, prescription drugs, and diagnostic testing, and falsely called the
products being sold as PPOs.fd.O(a). At least 83%f dhe time,Defendants told consumers that
there were “no limits” on the product’s usage. Id.

C. Consumer Complairts and Cancellations

Defendants’ schemeesulted inhigh cancellation rates and thousands of complaints to

Defendantandthird partiesjncludingthe Better Business Bureau (“BBB”) and state departments



Case 0:18-cv-62593-DPG Document 495 Entered on FLSD Docket 02/07/2024 Page 9 of 23

of insuranceld. § 30(a)(j). Consumers consistently reported believing that Defendants had
enrolled them in a plan that provided comprehensive benefits as promised by Defendants’
telemarketerdd. 1 30(b), (d)(e), (g),(h), (k).

1. Complaints During Cancellation
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the commissions resultifgpm HBO's sales? Id. 12i, 2n.HBO transferred millions of dollars
to the other Corporate Defendants, none of which had significant sources of revefi@p.id.

B. Dorfman’s Control, Participation, and Knowledge
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“burner” phones and suggested they use those phones to create false positive reSievpgeof
Healthto submit to the BB. Id. { 55.

V. Consumer Harm
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Complaint which added Girouard as a defendami Section 19 of the FTC Act, 15 U.S.C. 8§ 57b,
as an additional basis for religECF No. 289].

On January 15, 2021, the FTC and Dorfman filed their cross motions for summary
judgment. Inthe FTC’sMotion, it argues that the undisputed material facts establish as a matter
of law that (1) Dorfmarviolated the FTC Act and the TSR; (2) the Defendants operated as a
common enterprise; (3) Dorfman is individually liable for violations of the FTC Act and the TSR;
and (4) the Court should issue injunctive and monetary relief. In Dorfman’s Motiargines that
(1) the McCarrarFerguson Act divests the Court of subject matter jurisdiction owsr th
proceeding; (2) Defendants did not make any material misrepresentations that consumers relied
on; (3) Defendants cannot be liable for violating the Mealkketing Sales Rule because Defendants
did not initiate any contacts with consumers; and (4) the FTC is not authorized tarsbéhe
Court is not authorized to grant, the forms of monetary relief requésted.

LEGAL STANDARD

Summary judgment, pursuant to Federal Rule of Civil Procedure 56(a), “is appropriate only
if the movant shows that there is no genuine issue as to any material fact and the movant is entitled
to judgment as a matter of lawTolan v. Cotton, 572 U.S. 650, 656-(2014) (per curiam)
(quoting Fed. R. Civ. P. 56(a)) (internal quotation marks omitted). “By its very terms, this standard
provides that the mere existence of some alleged factual dispute between the parties will not defeat
an otherwise properly supported motion for summary judgment; the requirement is that there be

no genuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986)

19
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(emphasis in original). An issue is “genuine” when a reasonable trier of fact, viewing all of the
record evidence, could rationally find in favor of the nonmoving party in light of his burden of

proof. Harrison v. Culliver 746 F.3d 1288, 1298 (11th Cir. 2014). And a fact is “material” if,
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FTCv. Tashman, 318 F.3d 1273, 1277 (11th Cir. 20@3)letermining whether a representation

is likely to mi
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X Their products were comprehensive health insurancsiianprovided significant
benefits, including for hospitalization, emergency care, doctor’s appointments, and
prescriptions;

x They offered ACA-qualified plans or had the expertise to daiso;

X They wereaffiliated with AARP, Blue Cross Blue Shield, and other prominent

health
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Defendants’ representations are also matef@st, Defendants’ express, deliberate
representations are presumptively matefahnsnet Wireless Corp506 F. Supp. 2d at 1267.
Second, Defendants’ representations about what their plans would cover go to “the heart of a
consumer’s decision to purchaseproduct or service and are presumptively matéfiaC v. USA
Beverages, In¢.No. 0561682, 2005 WL 5654219, at *6 (S.D. Fla. Dec. 6, 2006), report and
recommendation adopted, No. 82682, 2005 WL 5643834 (S.D. Fla. Dec. 9, 2005). Finally,
Defendantsrepresentations led to substantial consumer injury thedefore are demonstrably
material SeeFTC Policy Statement on Deception, Appended to Matter of Cliffdale Asburs.

103 F.T.C. 174, 183 (1984) (“Injury exists if consumers would have chosen differently but for the
deception. If different choices are likely, the claim is material, and injury is likely as well. Thus,
injury and materiality are different names for the same concept.”). Indeed, in addition to consumers
losing over $400 million on fees for subpar pldbsfendants’ scheme forceadany consumer®

incur uncovered medical expenses and/or to delay or forgo medical treatment or medications. And,
as demonstrated by the drop off reports and other evidence, many consumers cancelled thei

enrolimentsecause Defendantgians providednsufficient benefits or were not ACAualified.


https://Cyberspace.com
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canceled their plans, demonstratesnsumers purchased the subpar plans in reliance on
Defendants’ falseepresentations about coverage and Adiidification
As the undisputed material facts estabtst elements of a deception claim un8ection
5 of the FTC Act, summary judgment shall be entered in favor of the FTC as to Count I.
Il. Count Il —Defendants Violated theTSR

The TSR prohibits deceptive and abusive telemarketing practices, including

misrepresenting any material aspect of the nature or central characteristics of goods or services,

16 C.F.R. 8 310.3(a)(2)(iii), making a false or misleading statement to induce any person to pay
for goods or serviced6 C.F.R. § 310.3(a)(4and misrepresenting an affiliation with any person
or government entity, 16 C.F.R. 8§ 310.3(a)(2)(¥liJfhe undisputed material facts establish that
Defendants violated each of these provisions. First, Defenaésrspresented material aspects of
the products they sold, including that the plans were comprehensive health insurance and/or ACA
qualified.Seel6 C.F.R. § 310.3(a)(2)(iiijSecond, Defendants made material misrepresentations
about the& plans to induce consumers to buy them. $6eC.F.R. 8§ 310.3(a)(4)Finally,

Defendarg misrepresented their ovatffiliation with the government and multiple private entities

20 Defendants’ PosClose script/verification process, completed after consumers paid their premiums, does not shield
them from liability. First,"caveat emptors not a valid defense to liability arising from misrepresentatidisC v.


https://Cyberspace.com
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including the ACA, Blue Cross, and AARPSee
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“maintained an unholy alliance” evidenced by shared resources and complete reliance on each
other).
V. Dorfman Is Individually Liable for the Defendants’ Violations

Individuals are liable for a corporate entity’s FTC Act violations if they* pRrticipated
directly in thepractices or acts or had authority to control them” and (2) “had some knowledge of
the practices.” FTC v. Gem Merch. Corp., 87 F.3d 466, 470 (QiLth996). Here, the undisputed
facts overwhelmingly support a finding thAbrfmanis individually liable br the Corporate
Defendants’ unlawful practices.

First, the record clearly reflects Dorfman’s control over the Corp@ratendants and his
participation in the fraud. As detailed above, Dorfman is the CEO and 99% owner of each of the
Corporate DefendantSeeTransnet 506 F. Supp. 2d at 1270 (holding that “status as a corporate
officer gives rise to a presumption of ability to control a small clekelg corporation”)
Moreover,Dorfman was involved in virtually every aspect of the operation. He haaltherity
to made businesses decigaanging from dress codes to the sales script. Indeed, Dorfman not
only wrote, reviewed, and approved the deceptive sales scripts, he trained employees on how to

use then. He supervised company executives, had the authority to hire and fire employees,








