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notwithstanding that I dissented from the Commission’s recent policy statement purporting to 
limits franchisors’ use of non-disparagement clauses in franchise agreements.10F
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The reason is simple. Congress in the CFRA expressly and unequivocally prohibited the 
sort of non-disparagement clauses that RivX included in its form contracts.11F

12 This complaint is 
therefore a lawful exercise of one of the core powers Congress conferred on us. The policy 
statement, by contrast, exceeded our statutory authority. It imposed a rule on franchisors without 
going through the rulemaking process, and the mandate of that putative rule was confusing and 
untethered to the law it purported to enforce.12F
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Because this complaint is a lawful exercise of the authority conferred on us by Congress, I 

concur in its filing.  

https://www.ftc.gov/system/files/ftc_gov/pdf/ferguson-statement-on-franchise-policy-statement.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/ferguson-statement-on-franchise-policy-statement.pdf

